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disputes	 in	 the	 New	 Zealand	 family	 justice	 system.	 The	 United	 Nations	
Convention	on	the	Rights	of	the	Child	(UNCRC)	1989	introduced	a	strong	frame	
of	reference	in	international	law	for	children’s	participation	in	legal	proceedings.	
However,	 it	 did	 not	 address	 what	 amounts	 to	 best	 practice	 for	 children’s	
participation	 in	private	 law	disputes.	 Instead	 the	United	Nations	 intended	 that	
the	 Convention	 be	 interpreted	 and	 applied	 in	 a	 manner	 most	 appropriate	 for	
each	 domestic	 context,	 encouraging	 States	 Parties	 to	 create	 their	 own	 best	
practices	 for	 child	 participation.	 As	 a	 result,	 internationally,	 there	 is	 a	 wide	









into	 account.	 The	 primary	 way	 of	 achieving	 this,	 is	 at	 the	 court’s	 discretion,	
through	appointment	of	a	lawyer	to	represent	the	child	(s	7).	The	child’s	lawyer	
can	also	advise	the	court	if	they	consider	it	appropriate	for	the	child	to	meet	the	
judge,	 thereby	 enabling	 direct	 participation.	 Out	 of	 court,	 the	 Family	 Disputes	
Resolution	 Act	 2013	 (FDR	 Act)	 is	 silent	 on	 children’s	 views	 in	 mediation	
processes.	 FDR	 suppliers	 have,	 however,	 developed	 and	 implemented	 child	
participatory	processes	since	2016,	but	there	are	no	standardised	best	practice	








are	 children	 participating	 in	 private	 law	 disputes?	 (iii)	 How	 are	 children	
participating	 in	 private	 law	 disputes	 within	 the	 New	 Zealand	 family	 justice	
system,	 and	 internationally?	 (iv)	 How	 adequately	 is	 children’s	 participation	 in	
the	 family	 justice	system	supported	by	 theoretical	understandings:	and	(v)	Are	
additional	 elements	 required	 in	 participatory	 processes	 to	 ensure	 children’s	
participation	 rights	 are	 effectively	 respected	 and	 realised	 in	 private	 law	
disputes?	
	
This	 research	 addressed	 the	 intended	 ambit	 of	 Article	 12	 of	 the	 UNCRC,	 the	




analysis	 of	 the	 origins	 of	 the	 practice	 of	 children	 participating	 in	 private	 law	
disputes	in	this	thesis	traces	the	practice	back	to	the	17th	century.	A	comparative	
analysis	 of	 child	 participation	 in	 family	 law	policy	 in	 the	New	Zealand	 context	
highlights	a	fragmented	approach	to	children’s	participation	comprising	at	times	
world-leading	policy	and	practice	 initiatives	yet	at	other	 times	weakened	child	




global	 consensus	 on	 how,	 and	 to	 what	 extent	 children	 should	 participate	 in	
private	 law	 disputes.	 Identified,	 is	 the	 need	 for	 a	 general	 model	 of	 child	
participation	which	encapsulates	all	of	the	essential	elements	of	Article	12	and	is	





The	 thesis	 discusses	 the	 theoretical	 underpinnings	 of	 children’s	 participation,	
including	the	commonalities	emphasised	by	the	disciplines	of	Children’s	Rights,	
Sociocultural	Theory	and	Childhood	Studies,	and	identifies	how	these	contribute	
to	 our	 understanding	 of	 children’s	 participatory	 frameworks.	 Since	 their	





Many	 interlinking	 factors	were	 identified	 as	working	 together	 to	 influence	 the	




A	 Thought	 Model	 has	 been	 developed	 to	 illustrate	 the	 more	 comprehensive	
nexus	between	the	theoretical	underpinnings	of	child	participation	and	to	drive	a	
change	 in	 how	 Article	 12	 is	 approached	 and	 implemented.	 A	 Seven	 Essential	
Steps	model	has	also	been	designed	to	identify	the	critical	components	required	
in	any	future	child	participation	model.	The	Thought	Model	and	Seven	Essential	
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Since	 the	 adoption	 of	 the	 United	 Nations	 Convention	 on	 the	 Rights	 of	 the	 Child	
(UNCRC)	in	1989,	Article	12,	that	provides	children	with	the	right	to	express	their	
views	and	have	them	taken	into	account	in	matters	affecting	them,	in	accordance	
with	 their	 age	 and	maturity,	 has	been	one	of	 the	most	 challenging	 to	 implement	
globally.		
	
Upholding	 the	 child’s	 right	 to	 participate	 helps	 prepare	 children	 for	 citizenship,	
educates	 them	about	democratic	decision-making	processes,	 teaches	 them	about	
other	people’s	rights	and	the	responsibilities	that	go	hand-in-hand	with	all	rights.	










The	 reasons	 provided	 for	 children’s	 participation	 rights	 not	 being	 realised	 are	
relatively	 consistent	 across	 jurisdictions.	 Key	 barriers	 to	 children’s	 participation	










Children’s	 right	 to	 participate	 in	 the	 context	 of	 private	 law	 disputes	 in	 the	 New	
Zealand	 family	 justice	 system	 is	 the	 focus	 of	 this	 thesis.	 The	 scope	 of	 children’s	
participation	 as	 intended	 by	 the	 United	 Nations	 (UN)	 is	 explored.	 How	
professionals,	and	the	law,	can	and	should	support	the	realisation	of	these	rights	to	
ensure	 children	 can	 contribute	 to	 decision	 making	 processes	 in	 a	 way	 that	








3. How	 are	 children	 participating	 in	 private	 law	 disputes	 within	 the	 New	
Zealand	family	justice	system?		




1. Significance of Researching Children’s Participation in Private Law Disputes 
In	New	Zealand,	recent	reform	of	the	family	justice	system	has	created	an	out-of-
court	 system	 whereby	 mediation	 of	 private	 law	 disputes	 is	 mandatory	 prior	 to	
issuing	 legal	 proceedings.	 The	 legislation	 governing	 this	 area	 came	 into	 force	 in	
2014	 and	 was	 unfortunately	 silent	 on	 children’s	 participation.1	Having	 then	
received	a	directive	from	the	government	in	2017	to	implement	child	participation	
practices2,	child-inclusive	mediation	models	have	been	developed	and	introduced	




2	Nicola	 Taylor	 “Child	 Participation:	 Overcoming	 Disparity	 between	 New	 Zealand’s	 Family	 Court	




every	 child	must	be	 given	 reasonable	opportunities	 to	 express	 views	on	matters	
affecting	the	child	and	any	views	expressed	must	be	taken	into	account.3		There	are	
further	opportunities	for	children	to	participate	in	private	law	disputes.	Under	the	
COCA	 children	 can	 bring	 an	 application	 to	 vary,	 discharge	 or	 appeal	 parenting	




participation	 rights	 in-court,	 the	 judicial	 interview	 and	 separate	 legal	
representation	by	 lawyer	 for	 the	 child,	 are	 discretionary	 in	 nature..6	Further,	 the	
role	of	 lawyer	 for	 the	 child	 is	undertaken	 in	 a	highly	 subjective	manner	and	has	
faced	severe	criticism	for	the	lack	of	specialised	training	resulting	in	concern	about	
the	ability	of	lawyer	for	the	child	to	effectively	advocate	for	children..7	Essentially,	
there	 is	 no	 inherent	 right	 of	 the	 child	 to	 participate	 in	 private	 law	disputes	 and	




the	 out-of-court	 and	 in-court	 systems.	 It	 explores	 the	 barriers	 to	 children’s	
participation	 rights	 being	 realised	 and	 questions	 how	 those	 barriers	 can	 be	
overcome	to	better	ensure	that	children’s	participation	occurs	in	a	manner	that	is	





















Developments	 in	 child	 custody	 laws	 have	 been	 inextricably	 linked	 with	 the	





What	 emerges	 is	 evidence	 of	 not	 just	 a	 change	 for	 children,	 but	 also	 for	 adults	
whose	 parental	 rights	 in	 relation	 to	 their	 children’s	 post-separation	 care	 and	
contact	of	their	children	post	separation	have	been	diluted	over	time.	At	the	same	
time	procedures	have	been	 introduced	 in	private	 law	disputes	 to	provide	 for	 the	
new	participation	rights	of	children.	Yet	‘old	habits	die	hard’.	Century	old	concerns	
that	 listening	 to	 children	poses	a	 threat	 to	parental	 authority	prevail	despite	 the	
UNCRC’s	support	for	parental	rights	and	the	family	unit	in	the	context	of	advancing	
children’s	 rights.	 Children’s	 participation,	 thirty	 years	 following	 adoption	 of	 the	
Convention,	 continues	 to	 be	 constrained	 by	 the	 influence	 of	 centuries	 old	 adult	
attitudes.		
	
When	 considering	 the	process	of	participation	 itself,	Article	12	does	not	provide	
any	 details	 about	 how	 children	 should	 participate.	 The	UN	 confirmed	 it	was	 the	
responsibility	 of	 the	 States	 Parties	 to	 develop	 procedures	 that	 ensured	
implementation	 of	 Article	 12.8	The	 UN	 provided	 significant	 guidance	 on	 the	
essential	 elements	 for	principled	participation	processes	yet,	 globally	 there	 is	no	
consensus	on	the	extent	 to	which	children	should	participate	and	how	and	when	
they	 should	 do	 so.	 In	 the	 absence	 of	 a	 universally	 accepted	 child	 participation	
	










wishes	 of	 the	 child,	 via	 the	 discretionary	 appointment	 of	 a	 separate	 legal	
representative. 11 	However,	 over	 time	 the	 approach	 to	 realising	 children’s	
participation	 rights	 has	 waxed	 and	 waned.	 The	 incorporation	 of	 children’s	
participation	 rights	 in	 family	 law	policy	has	occurred	 in	 a	 fractured	manner	 and	
children’s	participation	opportunities	have	been	eroded	in	legal	policy.	
	
Child	 participation	 models,	 their	 origins	 and	 development	 are	 examined.	 The	
extent	to	which	they	each	meet	the	individual	requirements	of	Article	12	and	the	
other	relevant	provisions	of	the	UNCRC,	and	what	they	require	under	international	
children’s	 right	 law,	 is	 examined.	 Each	 model’s	 applicability	 to	 participation	







the	 practice.	 Therefore,	 this	 research	 explores	 why	 and	 how	 children,	 in	 the	
context	of	private	law	disputes,	should	be	participating	if	they	wish	to	do	so.	
	









occurs.	 It	 is	 important	 to	 consider	 not	 only	 how	 children	 should	 and	 are	
participating,	but	also	why	children	are	participating	in	private	law	disputes.	This	
study	 takes	 a	 comparative	 approach	with	 the	 foundational	 focus	 centred	 on	 the	
two	key	elements	of	Article	12:	the	purpose	and	the	process	of	participation.			
	




to	 inform	 participation	 processes,15	none	 of	 which	 have	 been	 designed	 to	
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the	 UNCRC,	 with	 the	 participation	 processes	 developed	 in	 order	 to	 realise	 their	
Article	12	rights	in	private	law	disputes.	Their	effectiveness	in	realising	children’s	





approach	 to	 how	 we	 could	 think	 about	 and	 interpret	 Article	 12.	 This	 provides	
contextualisation	 for	 the	purpose	of	 children’s	participation,	 is	designed	 to	drive	
behavioural	change,	and	challenge	the	prevalent	attitudes	of	adults.	Further	a	new	
Child	Participation	Model	was	developed	with	the	seven	essential	steps	required	to	
ensure	 that	children’s	participation	 is	both	UNCRC	compliant	and	meaningful	 for	
children	and	adults.		The	model	can	be	applied	not	only	in	private	law	disputes,	but	






improved	status	of	 the	child.17	It	 is	now	understood	 that	children	are	considered	
active	citizens	and	rights	holders.	Their	competence	is	not	age-related,	but	instead	
evolves	 through	active	participation	and	 the	support	and	scaffolding	of	adults	or	









As	 children’s	 legal	 and	 social	 status	has	 been	 elevated,	 parental	 rights	 in	 law,	 to	
their	 children’s	 post	 separation	 care,	 have	 been	 diluted.18	Children	 were	 once	
considered	 the	 property	 of	 their	 fathers’	 and	 fathers’	 rights	 to	 custody	 of	 their	
children,	 post-separation,	 were	 supreme.	 Gradually,	 social	 attitudes	 towards	
children	shifted	and	 they	came	 to	be	viewed	as	 individuals,	yet	 the	common	 law	
rights	of	 fathers	prevailed.	The	 interests	of	 the	child	 in	private	 law	disputes	was	
not	 an	 explicit	 legal	 concern	 until	 the	 19th	 century.19	By	 the	 20th	 century,	 the	
political	crusade	for	mothers’	equal	custody	rights	resulted	in	an	equal	footing	for	




Rights	 Theory,	 Childhood	 Studies	 and	 Sociocultural	 Theory	 support	 children’s	
participation,	 individually	 and	 collectively	 to	 contribute	 to	 our	 understanding	 of	
children’s	participatory	frameworks.	Their	interconnectedness	is	under-theorised	
and	a	greater	nexus	between	them	is	required	to	overcome	the	deeply	entrenched	
barriers	 to	 children’s	participation	 rights.	This	 thesis	draws	on	 these	 theories	 to	
re-conceptualise	the	paradigm	around	Article	12.		
4. Personal Background 
I	commenced	practice	in	law	in	1995	in	provincial	New	Zealand.	My	main	area	of	
practice	has	always	been	family	law	and	I	have	a	strong	sense	of	wanting	to	ensure	
social	 justice	 for	 children.	 Over	 the	 years	 I	 have	witnessed	 countless	 families	 in	
conflict	where	the	child	and	their	needs	seem	to	be	 lost	 in	the	noise	of	 the	 inter-





18	Guardianship	 of	 Infants	 Act	 1926,	 s	 2.	 This	 legislation	 elevated	 the	welfare	 of	 the	 child	 to	 the	
paramount	consideration	and	in	doing	so	removed	any	reference	to	the	wishes	of	the	parents	being	










age.	 On	 separating	 the	 parties	 agreed	 to	 a	 week-on	week-off	 care	 arrangement.	
There	was	then	a	pattern	of	the	father	‘dropping	in	and	out’	of	parenting,	at	times	
having	 no	 contact	 or	 having	 his	 family	 supervise	 contact	 at	 his	 initiative,	 before	
returning	 to	 again	 parent.	 Due	 to	 ongoing	 mental	 health	 issues	 there	 were	
significant	periods	when	the	father	was	unable	to	care	for	the	children.	
	
At	 the	 time	 of	 the	 settlement	 conference	 in	 question,	 there	 were	 two	 reports	
before	 the	court	detailing	 the	children’s	views.	 In	 the	 first	 report	 the	children	all	










resolved	 only	 after	 the	 father	 was	 granted	 the	 same	 number	 of	 nights	 for	 overseas	 travel	 for	
himself	 and	 the	 children	 in	 alternate	 years	 to	 the	 mother’s	 biennial	 trips	 (which	 he	 never	
undertook).	A	new	Parenting	Order	was	obtained	during	this	process,	confirming	week-on	week-off	
care.	Later	 that	year	 shared	care	was	 suspended	at	 the	 father’s	 request	due	 to	his	mental	health	
issues.	It	was	recommenced	six	months	later,	but	was	again	stopped	for	the	same	reasons.	In	mid-
2013	 when	 the	 father	 felt	 he	 was	 able	 to	 care	 for	 the	 children	 again,	 and	 without	 any	 formal	






it	 was	 a	matter	 of	 one	month	 outside	 the	 allowed	 time	 and	 she	 considered	 any	 opposition	was	




old	 child	 indicated	 they	 wished	 to	 stay	 home	 to	 study	 for	 school	 exams	 (preferring	 the	 study	
environment	of	 the	home	they	spent	 the	majority	of	 their	 time	 in)	rather	 than	have	contact	on	a	
designated	night	on	one	occasion.	My	client	ensured	the	child	attended	contact.	
10 
the	 children,	 but	 the	 father	 clearly	 had.	 The	 judge	 commented,	 ‘children’s	 views	
change’	which	was	acknowledged	by	counsel.	
	
Allegations	 of	 alienation	 and	 influence	 against	 the	 mother	 were	 raised	 by	 the	
father,	opening	the	door	in	my	view	for	us	to	obtain	a	specialist	report.	Lawyer	for	
the	 child	 saw	 no	 need	 for	 a	 specialist	 report.	 My	 client,	 notwithstanding	 the	
allegations,	 did	 not	want	 to	 expose	 the	 children	 to	 yet	 another	 interview	 in	 the	
process.	My	 client	had	a	 strong	view	 that	 she	wanted	 the	 children	 to	 ‘move	as	 a	
group’	in	the	contact	so	the	children	could	provide	each	other	with	support	when	












My	 client	 clearly	 had	 difficulty	 explaining	 to	 her	 children	 the	 reasons	 for	 the	
outcome	included	her	decision	to	settle	the	litigation,	stop	the	conflict	and	keep	the	
children	together	as	a	group	during	contact.	The	children’s	views	were	one	of	the	
factors	that	were	taken	 into	account	 in	her	decision.	 I	questioned	why	we	 left	an	
exhausted	 mother,	 drained	 by	 the	 stress	 of	 repeated	 litigation,	 to	 explain	 the	
outcome	of	proceedings	to	her	children	alone.	
	
This	 situation	also	made	me	query	how	well	 the	 role	of	 lawyer	 for	 the	child	had	










study	 part-time	 in	 2015,	 upon	 completing	 the	 Postgraduate	 Diploma	 in	 Child	
Advocacy	 at	 the	 University	 of	 Otago.	 I	 have	 continued	 working	 as	 a	 family	 law	
barrister,	lawyer	for	the	child	and	FDR	mediator	throughout	this	time.	My	aims	in	
undertaking	this	research	were	to	find	answers	to	the	key	research	questions	and	
to	 also	 give	 purpose	 and	 validity	 to	 children’s	 participation.	 It	 is	 my	 hope	 that	
children’s	 outcomes	will	 improve	 through	more	 effective	 opportunities	 for	 their	
participation	 in	 private	 law	 disputes.	 Their	 views	 need	 to	 be	 ascertained	 and	
conveyed	 in	a	manner	 that	has	 the	 confidence	of	 all	professionals	 and	parties	 to	
proceedings	 so	 they	 may	 be	 relied	 upon	 and	 given	 due	 weight	 in	 the	 decision-
making	process.		
5. Structure of the Thesis 









the	 child	 is	 explored	 to	 highlight	 the	 improved	 status	 of	 the	 child	 over	 time.	
Traced,	 is	 the	 shift	 in	 legislation	 away	 from	 parental	 rights	 towards	 parental	
responsibilities	and	the	emergence	of	the	welfare	and	best	interests	of	the	child	as	
a	paramount	principle.	 It	 then	moves	to	 identify	the	shift	 in	status	of	the	child	to	
that	of	a	holder	of	 individual	rights,	 including	the	right	to	participate,	by	the	20th	
century.	Alongside	this	analysis	the	origins	of	children’s	participation	are	traced	to	
guardianship	 disputes	 in	 the	 Court	 of	 Chancery	 in	 the	 17th	 century.	 How	 this	





Chapter	 three	 traces	 the	 origins	 of	 children’s	 participation	 in	 the	 New	 Zealand	
family	 justice	 system	 from	 the	19th	 century	 to	 the	present	day.	 It	highlights	how	
children’s	 participation	 developed	 from	 a	 discretionary	 judicial	 practice	 to	 a	





examined	 in	Chapter	 four.	This	 comparison	across	our	 family	 law	policy	domain	









children’s	 views	 of	 participation,	 benefits	 of	 participation,	 the	 scope	 of	
participation	 sought	by	 children,	what	 causes	 children	 to	be	dissatisfied	by	 their	
participation	and	how	due	weight	is	applied	to	children’s	views	by	the	judiciary.	It	
further	 examines	 the	 barriers	 to	 children’s	 participation,	 identified	 as	 being	
extremely	consistent	at	a	global	level.	It	introduces	a	new	thought	model	designed	




Chapter	 seven	 outlines	 the	 theoretical	 basis	 for	 the	 development	 of	 children’s	
participation	rights	by	examining	the	evolution	of	the	UNCRC	and	Article	12	itself.	
It	provides	a	legal	and	literal	interpretation	of	the	article	and	how	it	interlinks	with	
surrounding	articles	 in	 the	Convention.	The	chapter	 then	sets	out	 the	 theoretical	
13 





Chapter	 eight	 examines	 the	 three	 different	 categories	 of	 participation	 that	 have	
been	 identified	 and	 explores	 their	 key	 characteristics.	 The	 importance	 of	 the	








the	 context	 of	 the	 law	 domestically,	 current	 research	 evidence	 and	 theoretical	






The Historical Context of Children’s Participation Rights  
	
1. Introduction   
The	relationship	between	parents,	children	and	the	state,	together	with	the	social	






system	 is	 responsible	 for	 carrying	 out,	 and	making	 explicit	 to	 all	 involved,	what	




central	 to	 this	 thesis.	 To	 better	 understand	 the	 contemporary	 approach	 to	 child	




In	 family	 law	 there	 has	 undisputedly	 been	 a	 shift	 over	 the	 centuries	 from	 the	
supremacy	of	father’s	rights	to	laws	that	are	more	child-centred	and	emphasise	the	
need	 for	 consideration	 of	 the	 child’s	 welfare	 and	 best	 interests.	 The	 historical	
developments	that	have	contributed	to	this	change	are	complex,	but	several	factors	










were	 supreme	 and	 children	were	 treated	 as	 their	 father’s	 property.	 The	 second	
era,	during	the	16th-18th	centuries,	saw	social	attitudes	towards	children	change.	
Children	 began	 to	 be	 viewed	 as	 individuals	 in	 their	 own	 right,	 however,	 the	
common	law	rights	of	fathers	still	prevailed.	During	the	third	era,	the	19th	century,	
paternal	 presumption	 gave	way	 to	 the	 view	 that	 the	 placement	 of	 children	with	
their	mothers	was	in	the	children’s	best	interests.	The	20th	century,	the	fourth	era,	
saw	 a	 shift	 away	 from	 the	 maternal	 preference	 principle,	 the	 emergence	 of	 the	
social	sciences	and	the	elevation	of	‘the	best	interests	of	the	child’	to	a	paramount	
principle.	By	the	end	of	the	20th	century	legislation	placed	mothers	and	fathers	on	





the	 Roman	 Empire	 and	 its	 subsequent	 influence	 on	 the	 development	 of	 English	
common	 law. 23 	The	 laws	 of	 New	 Zealand	 relating	 to	 child	 custody	 and	
guardianship	have	followed,	and	been	heavily	influenced	by,	the	developments	in	
both	 English	 common	 law	 and	 legislation.	 This	 chapter	 therefore	 also	 traces	 the	











2. Pre 16th century: Roman and Medieval Times 
A. Roman Children and their Legal Status 
Little	is	known	about	the	legal	history	relating	to	children	in	the	Roman	era	(27BC-
395AD),	but	these	were	patriarchal	times	and	the	status	of	children	was	arguably	
at	 an	 all-time	 low.24	The	 oldest	 living	 male	 in	 the	 Roman	 family,	 known	 as	 the	
‘Paterfamilias’	 held	 absolute	 power	 over	 his	 family.	 He	 had	 legal	 rights	 to	 kill,	
disown	 or	 sell	 his	 children	 into	 slavery.25	The	 paterfamilias	 also	 had	 the	 right	
under	Roman	law	to	the	ownership	of	any	property	the	child	might	acquire.26	
	
Roman	 women	 had	 no	 potestas	 (control)	 over	 their	 children,	 legitimate	 or	
illegitimate,	 and	 very	 little	 or	 no	 control	 over	 the	 testamentary	 disposal	 of	 their	
property.27	Legitimate	 children	 were	 under	 their	 father’s	 control	 and	 took	 their	
father’s	status.	Illegitimate	children	took	their	mother’s	status,	but	this	did	not	give	
the	 woman	 control	 over	 her	 children.28	Children	 born	 to	 a	 woman	 slave	 were	
themselves	slaves	and	were	owned	by	 the	woman’s	owner	who	could	dispose	of	
the	children	at	their	discretion.29	A	child	of	a	slave	inherited	this	status	and,	upon	




















magistrate	 requesting	 that	 a	 child	 live	 with	 his	 mother	 after	 divorce.32	Such	
appeals	were	most	often	based	on	 the	grounds	of	 the	 father’s	bad	 character,	 yet	
success	 in	 gaining	 custody	 did	 not	 equate	 to	 the	 mother	 being	 given	 any	 real	
control	over	the	child	since	the	father	retained	this.33	
	
	While	 widows	 and	 mothers	 of	 illegitimate	 children	 might	 have	 their	 children	
living	 with	 them,	 again	 they	 had	 no	 potestas	 over	 them.	 These	 children	 were	
deemed	to	be	sui	iuris	(independent),	in	the	sense	that	they	were	not	subject	to	the	
control	of	a	father,	and	as	a	result	they	required	a	tutor.34	Tutors	were	appointed	








An	 example	 of	 the	 vulnerability	 of	 children	 under	 Roman	 law	 is	 found	 in	 the	
practice	of	child	exposure.	This	was	 legally	sanctioned	 in	 the	Roman	Empire	and	
very	often,	but	not	always,	resulted	in	the	death	of	a	child.38	While	the	reasons	for	
exposure	 were	 varied,	 infants	 were	 most	 commonly	 exposed	 for	 economic	























Between	 313	 AD	 and	 374	 AD,	 disapproval	 of	 child	 exposure	 slowly	 gathered	
momentum44	due	 to	 concerns	 over	 depopulation,	 rather	 than	 from	 concern	 for	




By	374	AD,	with	 the	 criminalisation	of	 the	 custom	of	 exposure,	 the	 status	of	 the	
child	 had	 slightly	 improved,	 but	 children	 were	 still	 widely	 considered	 for	 their	
economic	 benefits.	While	 the	 interests	 of	 the	 child	were	 occasionally	 taken	 into	
account	during	divorce	proceedings	in	Roman	times,	the	general	status	of	the	child	
was	one	of	invisibility.47	
B. Medieval Children and their Legal Status 
Children’s	status	improved	in	the	Medieval	period	(476	AD-1500)	when	attitudes	
dictated	 a	 special	 place	 in	 their	 society	 for	 children,	 including	 concern	 for	 their	
welfare	 and	 safety.48	Medieval	 parents	 were	 fiercely	 protective	 of	 their	 children	















Butler	 observes	 that	 records	 from	Medieval	 times	 show	 little	 or	 no	 reference	 to	




the	 father.51	However,	 Butler	 questions	 whether	 a	 Medieval	 father	 would	 want	
custody	 of	 his	 very	 young	 children?	 Butler	 differentiates	 between	 the	 economic	




Of	 the	 few	recorded	court	cases	making	reference	to	children,	 the	majority	show	
mothers	 were	 the	 primary	 carers	 of	 children:	 however,	 any	 theory	 that	 upon	
divorce	 children	 remained	 with	 their	 mothers	 would	 be	 purely	 speculative.53	
Unsurprisingly,	these	records	reveal	that	the	Medieval	courts	did	not	play	the	same	
role	 in	 custody	disputes	 as	 they	 do	 today.	 Butler	 purports	 that	 this	 intervention	
was	unnecessary	 as	 social	 expectations	 very	 likely	 dictated	where	 a	 child	would	
live	after	divorce.54	
	
Child	 custody	 law	 in	 this	 period,	 like	 Medieval	 laws	 of	 guardianship,	 was	 a	
















Mothers	 had	 no	 parental	 rights	 in	 relation	 to	 their	 own	 children.58	Entering	 the	
16th	century	the	legal	status	of	mothers	in	custody	disputes	was	non-existent	and	
children	had	no	legal	status	whatsoever.		
3. 16th-18th Centuries  
A. Children and their Legal Status		
During	 the	 16th	 and	 17th	 centuries	 the	 social	 status	 of	women	 and	 the	 view	 of	
families	 themselves	 began	 to	 change.	 Industrialisation	 and	 capitalism	 led	 to	
improved	wealth	 for	 the	middle	 classes	 and	 resulted	 in	 freedom	 from	work	 for	
women.59	Women	were	 granted	more	 status	 and	 gained	 decision-making	 power	
within	 the	 family,	whilst	also	continuing	 to	 focus	on	 the	raising	and	nurturing	of	
children.60		
	
The	 17th	 century	 saw	 the	 development	 of	 the	 concepts	 of	 childhood	 and	
parenthood.61	The	 status	of	 the	 child	was	 elevated	as	 social	 attitudes	 to	 children	
changed.	 Children	 came	 to	 be	 viewed	 as	 separate	 individuals	 in	 their	 own	 right,	
small	 human	 beings	 with	 feelings	 worthy	 of	 understanding:	 they	 were	 a	




family	 structure	 occurred,	 they	 do	 concur	 that	 it	 was	 the	 status	 of	 women	 and	
children	 in	 society	 that	 shifted	 most	 significantly	 in	 this	 period.64	As	 a	 result,	
women	 themselves	 were	 increasingly	 aware	 of	 their	 limited	 social	 status	 and	
	













were	 available	 for	 parents	 via	 two	 separate	 branches	 of	 the	 English	 judicial	
system:	common	law	and	equity.	Equity	was	dispensed	by	the	Court	of	Chancery	
and	the	Kings	Bench	dispensed	common	law.66	
B. Father’s Absolute Rights at Common Law 
At	common	law,	a	dispute	regarding	custody	of	a	child	was	usually	brought	in	the	
form	 of	 a	 writ	 of	 habeas	 corpus.67	The	 traditional	 purpose	 of	 the	 writ	 was	 to	
release	a	person	who	was	being	improperly	restrained.	However,	in	early	custodial	
disputes,	 the	writ	was	used	 to	 request	 the	delivery	of	 a	 child	 to	 the	petitioner.68	
Given	its	traditional	purpose,	the	court	was	at	first	uncertain	how	to	respond	when	
a	child’s	guardian	brought	the	writ	seeking	delivery	of	a	child	into	their	custody,	as	


























In	 the	 Court	 of	 Common	 Law,	 this	 rule	 was	 clearly	 established.	 The	 rights	 of	 a	
father	dominated,	and	mothers	held	no	rights	to	custody	of	their	children.73		
	
With	 the	 Court	 of	 Common	 Law	 establishing	 legal	 rule	 in	 custody	 disputes,	 the	
Court	 of	 Chancery	 was	 simultaneously	 extending	 its	 power	 to	 remove	 children	
from	 their	 father’s	 custody.74	The	 prerogative	 to	 alter	 the	 right	 of	 custody	 was	
considered	 the	 sole	 prerogative	 of	 the	 Court	 of	 Chancery	 and	 not	 that	 of	 the	
Common	 Law	 Courts.75	The	 Court	 of	 Chancery	 held	 the	 authority	 to	 determine	
where	 proper	 custody	 should	 lie,	 regardless	 of	 who	 had	 physical	 custody	 of	 a	
child.76	
C. The Court of Chancery 
The	Court	of	Chancery	had	evolved	out	of	the	King’s	power	to	mediate	the	possible	
effects	 of	 strict	 legal	 rules	 established	 in	 common	 law.77	The	 jurisdiction	 of	 the	
Court	 of	 Chancery	 originated	 in	 the	 need	 to	 protect	 the	 proprietary	 interests	 of	
infant	wards.78		
	
In	 1660	 the	 Tenures	 Abolition	Act	 (Eng)	was	 introduced.79	One	 of	 its	 provisions	
allowed	 fathers	 to	 appoint	 guardians	 for	 their	 children	 by	 their	 will,	 known	 as	
















notes	 that	 this	 legislation	 returned	 fathers’	 rights	 to	 the	 absolute	 position	 they	
held	 in	 Roman	 times.83	However,	 the	 Act	 was	 argued	 by	 Abramowicz	 to	 have	




and	 this	 was	 the	 beginning	 of	 the	 end	 for	 the	 supremacy	 of	 father’s	 rights.	
Abramowicz	states	that,	“once	judicial	discretion	entered,	even	though	initially	in	







Like	 a	 testamentary	 guardian,	 rights	 of	 a	 father	 were	 held	 to	 stem	 from	 his	
obligation	to	fulfil	certain	duties	and,	upon	breach	of	those	duties,	he	could	forfeit	
his	 paternal	 rights	 at	 the	 discretion	 of	 the	 judiciary.87	Once	 a	 father	 had	 lost	 his	
parental	rights,	the	court	could,	in	effect,	stand	in	the	place	of	the	father	and	decide	
what	was	best	for	the	child.88	
D. Judicial Development of the ‘Welfare of the Child’ Principle 
The	‘welfare	of	the	child’	principle	originated	from	the	original	jurisdiction	of	the	
court	to	protect	the	proprietary	interests	of	infant	wards.89	What	the	court	thought	
















should	 have	 custody	 of	 a	 child,	 consideration	 of	 factors	 other	 than	 common	 law	
guardianship	rights	became	possible,	if	not	mandatory.92	Judicial	discretion	meant	
the	 individual	 circumstances	 of	 each	 case	 could	 be	 looked	 at	 and	 many	 factors	
taken	into	account.	As	the	judiciary	began	to	impose	decisions	that	were	made	on	
the	principle	of	what,	 in	 their	view,	was	best	 for	 the	 child,	 one	of	 the	 factors	 for	
consideration	became	the	welfare	of	the	child.93	
	
The	 Court	 of	 Chancery	 gradually	 developed	 an	 awareness	 of,	 and	 need	 for,	



























The	discretionary	powers	 of	 the	Court	 of	 Chancery	were	 expanding.	 	 The	 law	of	
guardians	had	provided	the	basis	for	the	principle	of	the	welfare	of	the	child.	It	also	
provided	 the	 original	 basis	 for	 seeking	 the	 ‘wishes	 of	 the	 child’	 through	 the	
practice	of	infant	discretion.		




In	 the	 ecclesiastical	 court	 the	 election	 of	 a	 guardian	 by	 the	 child	was	 permitted	








Guardianship	 in	 nurture	 belonged	 exclusively	 to	 the	 parents	 of	 a	 child,	 first	 the	
father,	and	on	his	death,	to	the	mother,	if	not	superseded	by	the	child’s	election	at	













	By	 the	 18th	 century,	 guardians	 appointed	 by	 the	 Court	 of	 Chancery	 all	 but	
superseded	the	other	forms	of	guardianship,	except	for	testamentary	guardians.104	
















but	 determined	 they	 could	 be	 upheld,	 even	 against	 the	 wishes	 of	 the	 father.111	




106 Storke	v	Storke	 (1730)	 3	 P.	WMS.	 51	 at	 52,	 24	 ER	 965	 (Ch)	 at	 965.	 A	 father	 of	 Presbyterian	






108 Ex	parte	Hopkins	 (1732)	 3	 P.	 Wms.	 152	 at	 152,	 24	 ER	 1009	 (Ch)	 at	 1009.	 Mr	 Hopkins	 died	











Cases	 include	 dicta	 that	 the	 wishes	 of	 the	 child	 were	 still	 liable	 to	 reasonable	
objection	 and	 the	 court	 would	 base	 its	 decision	 on	 what	 it	 felt	 was	 ‘proper	
custody’.112	Proper	custody	was	usually	that	a	child	should	be	with	the	father.113	




The	 1763	 English	 common	 law	 case,	 Rex	 v	 Delaval,	 demonstrated	 the	 first	
substantial	 interference	 with	 the	 absolute	 custody	 rights	 of	 fathers	 and	 is	
recognised	 as	 the	 first	 case	where	 Chancery’s	 equitable	 discretion	 principle	was	
incorporated	 into	 common	 law.115	Delaval	 established,	 upon	 deciding	 a	 habeas	






The	development	of	 the	welfare	principle	and	 the	 seeking	of	 children’s	views	by	
the	courts,	 illustrate	the	changed	status	of	the	child	in	this	era.	While	the	welfare	
principle	is	credible	in	improving	the	status	of	the	child,	in	reality	it	was	a	judicial	
creation	 by	 the	 equity	 courts	 designed	 to	 protect	 children’s	 property.118	The	
















The	 legal	 status	 of	 children	would	 further	 improve	 in	 the	 19th	 century	 as	 a	 by-
product	of	 the	campaign	 for	maternal	 custody	rights	 -	when	 the	absence	of	 such	
rights	 became	 increasingly	 unacceptable	 to	 not	 only	 many	 women,	 but	 also	 to	
some	lawmakers.	
4. The 19th Century: The Emergence of Maternal Rights in Custody Law 
A. Introduction 
In	 the	 Victorian	 era,	 as	 in	 earlier	 times,	 the	 role	 of	 children	 within	 the	 family	
largely	 depended	 upon	 the	 status	 of	 one’s	 family	 and	 their	 level	 of	 wealth.	120	
Children	from	wealthy	families	had	what	have	been	described	as	“sad,	redundant	




Regardless	 of	 their	 background,	 all	 children	 in	 the	 Victorian	 era	 shared	 the	
commonality	 of	 being	 held	 in	 very	 little	 regard,	 with	 a	 status	 secondary	 to	 all	








120 The	 Victorian	 era	 ran	 from	 1837-1901.	 “Victorian	 Children	 -	 Victorian	 Children	 &	 Life	 in	
Victorian	Times”	(11	December	2012)	Victorian	Children	<www.victorianchildren.org>.	
121 “Victorian	 Children	 –	 Victorian	 Children	 &	 Life	 in	 Victorian	 Times”	 (11	 December	 2012)	
Victorian	Children	<www.victorianchildren.org>.	

















embedded	 in	 the	 custom	 of	 society	 for	 centuries.124	The	 approach	 of	 adults	
towards	 children	within	 the	 family	was	 very	 stark	 and	was	 also	 reflected	 in	 the	
civil	 courts	 of	 the	 time,	 which	 are	 described	 by	 Cobb	 as	 being	 “essentially	
paternalistic	and	protective”.125		
	
At	 the	 beginning	 of	 the	 19th	 century,	 as	 the	 dissolution	 of	 marriage	 became	
increasingly	more	common,	more	cases	began	to	emerge	in	the	courts	of	mothers	
competing	 for	 custody	 of	 their	 children.126	They	 sought	 this	 on	 the	 back	 of	 the	
argument	that	maternal	rights	should	surpass	paternal	rights.127	
	
The	 supremacy	 of	 a	 father’s	 right	 to	 custody	 of	 his	 children	 was,	 however,	
entrenched	 in	 judicial	 decision-making	 and	 a	 plethora	 of	 cases	 existed	 which	












B. Custody of Infants Act 1839: “The Interests of the Child” as a Considered Legal 
Principle 
The	Custody	of	Infants	Act	allowed	for	a	mother	to	apply	for	access	to	any	of	her	
children	who	were	 in	 the	 sole	 custody	 of	 her	 husband,	 no	matter	 the	 age	 of	 the	
child,	 and	 to	 apply	 for	 custody	 of	 her	 children	 aged	 less	 than	 seven	 years.130	
Maidment	said	the	Act	represented	“a	turning	point	 in	English	family	 law”131,	yet	
fathers’	 custody	 rights	 prevailed	 in	 the	majority	 of	 cases	 being	 decided	 after	 its	
introduction.	132	
	
The	Act	also	heralded	 the	 introduction	of	a	 legislative	obligation	 for	 the	court	 to	
consider	 “the	 interests	 of	 the	 children”.133	The	 requirement	was	progressive,	 but	
not	 one	of	 priority.	 It	was	 the	 first-time	 children’s	 interests	were	 required	 to	be	
considered	 under	 statutory	 obligation,	 but	 these	 were	 not	 yet	 a	 principal	
consideration.	The	status	of	the	child	was	still	muted	and	the	child’s	interests	were	
ranked	 as	 the	 last	 consideration	 after	 consideration	 of	 both	 the	 rights	 of	 the	

















children	to	remain	with	their	 father.136	What	was	happening	at	 this	 time	was	the	
raising	of	awareness	with	the	English	public	of	the	lack	of	maternal	custody	rights.	
The	women’s	rights	movement	played	a	major	role	in	championing	this	cause.		
C. The Influence of the Women’s Rights Movement: 1839-1873 
In	 the	 period	 between	 1839	 and	 1873,	 the	 women’s	 rights	 movement	 became	
established	on	the	international	stage.137	This	movement	had	a	broad	set	of	goals	
aimed	 at	 reforming	 the	 social	 and	 institutional	 barriers	 that	 limited	 women’s	
rights.	Child	custody	rights	following	divorce	and	testamentary	guardianship	were	






What	 the	 women’s	 rights	 movement	 did	 not	 do	 was	 intentionally	 advance	 the	
status	of	children,	nor	promote	children	as	having	interests	that	came	before	their	
parents.	 Instead,	 the	movement	 had,	 as	 a	 primary	 concern,	 the	 enhancing	 of	 the	
















Following	 the	 industrial	 revolution,	children	 started	 to	 become	 more	 visible	 in	
society	 and	 the	 first	 legislation	 providing	 for	 protection	 of	 children’s	 rights	 also	
emerged	in	England.141	Children’s	status	improved	as	both	they	and	their	welfare	
became	 culturally	 valued	 and	 thus	 worthy	 of	 protection.	 Despite	 the	 improved	




initially	 acknowledged	 the	 principle	 of	 infant	 discretion	 and	 provided	 an	
opportunity	 for	 children	 to	 actively	 participate	 in	 custody	 disputes.	 As	 case	 law	
developed	 the	 discretion	 became	more	 restricted	 and	 was	 not	 always	 observed	
amidst	fears	of	it	resulting	in	the	erosion	of	paternal	authority.	













141 See	generally,	 Factory	Act	1833	 (UK),	The	 industrial	 revolution	 ran	 from	circa	1820–1840.	 In	
1833,	the	Factory	Act	was	established	and	made	it	illegal	for	children	under	the	age	of	nine	years	to	










court	 will	 order	 a	 child	 to	 be	 examined.146	Deep	 concern	 was	 raised	 over	 the	
proposition	 put	 to	 the	 court.	 The	 court	 noted	 “such	 a	 doctrine	 seems	 wholly	
inconsistent	 with	 parental	 authority”	 and	 respect	 for	 parental	 authority	 was	
viewed	“as	essential	for	the	welfare	of	the	human	race”.147	
	




habeas	 corpus	 proceedings.	 The	 child	was	 held	 to	 not	 be	 of	 age	 to	 exercise	 her	
discretion.149	The	 case	 acknowledged	 Rex	 v	 Greenhill	 and	 Queen	 v	 Clarke	 had	






















E. The Custody of Infants Act 1873  
The	Court	of	Chancery	had	been	the	first	to	assert	a	power	of	interference	between	
father	 and	 child,	 but	 for	 some	 time	 a	 large	 segment	 of	 the	 population	 was	
unaffected	 by	 these	 legal	 developments.154	The	 Court	 of	 Chancery	 was	 less	
accessible,	more	expensive	to	litigate	in	and	met	less	frequently	than	the	Common	
Law	Courts.155	It	was	not	until	the	Judicature	Act	1873	(Eng)	merged	the	Common	




latter	 part	 of	 the	 19th	 century	 for	 the	 extension	 of	 mothers’	 custody	 rights.	 In	
England,	the	Custody	of	Infants	Act	1873	was	introduced	and	went	further	than	the	
1839	Act	 in	extending	the	rights	of	mothers.	Mothers	could	now	seek	custody	of,	
and	access	to,	 their	children	aged	16	years	or	younger.157	Again,	 the	Act	 included	


















F. The Guardianship of Infants Act 1886: The “Welfare of the Child” as a Principle 
for Consideration 
The	 Guardianship	 of	 Infants	 Act	 1886	 provided	 that,	 upon	 an	 application	 by	 a	





Dickey	 notes	 that	 cases	 decided	 after	 1886	 demonstrate	 a	 clear	 increase	 in	 the	
principle	 of	 ‘the	 welfare	 of	 the	 child’	 as	 a	 dominant	 consideration	 and	 a	




of	 children	 with	 the	 qualities	 of	 motherhood	 relying	 on	 the	 ‘Tender	 Years	







in	 their	mother’s	 care,	while	 the	 courts	 favoured	placing	older	 children	with	 the	
parent	of	 the	 same	sex.167		For	a	boy,	 this	 could	mean	a	 change	of	primary	carer	
around	 the	 age	 of	 seven	 so	 they	 could	 benefit	 from	 their	 father’s	 masculine	












observes	 that	 the	 two	most	 common	grounds	 for	a	mother	 losing	custody	of	her	




was	no	 longer	a	place	of	work	but	a	 retreat,	 fathers	were	out	of	 the	house	more	
often,	urbanisation	meant	children	had	less	productive	power	and	everyday	tasks	
of	 child	 raising	 fell	 predominantly	 to	 mothers.172	The	 cult	 of	 motherhood	 was	
established	and	this	 term	described	the	new	emphasis	 that	society	placed	on	the	
roles	 of	mothers	 in	 raising	 children.	173	The	primacy	of	mothers	 also	became	 the	






movement	 for	 legal	 equality	 of	mothers	 and	 fathers.176	Courts	 displayed	 concern	
for	the	welfare	of	the	child	and	endorsed	the	nurturing	nature	of	mothers.177	There	
were	also	the	prevailing	social	views	about	the	sanctity	of	marriage	and	the	need	
to	punish	an	adulterous	mother	guiding	 judicial	 interpretation	of	 the	 “welfare	of	















commonplace	 and	 more	 children	 were	 being	 impacted	 by	 custody	 disputes,	
causing	concern	for	the	courts	and	the	legislatures.179		
5. The 20th Century: The Improved Legal Status of Children 
A. Introduction 
The	start	of	the	20th	century	saw	great	social	change	as	a	result	of	urbanisation	and	
industrialisation.	 Children	were	 now	 viewed	 as	 being	 in	 need	 of	 protection	 and	





seek	 reform	 of	 the	 laws	 affecting	 them,	 including	 pursuing	 equal	 rights	 to	 the	
guardianship	of	their	children.181	The	established	legal	principle	of	the	“welfare	of	
the	 child”	was	 promoted	 to	 the	 paramount	 consideration	 in	 custody	 disputes	 in	
England	 in	 1925.182	Finally,	 it	 ranked	 higher	 than	 the	 interests	 of	 fathers	 and	




The	 emergence	 of	 psychology	 as	 a	 social	 science	 discipline	 began	 to	 impact	 on	












This	 was	 just	 the	 beginning	 of	 what	 could	 arguably	 be	 described	 as	 the	 most	
progressive	century	 in	terms	of	 the	advancement	of	 the	social	and	 legal	status	of	
children.		
B. Guardianship of Infants Act 1925: Welfare of the Child as a Paramount Principle 
As	 the	 women’s	 groups	 continued	 to	 fight	 for	 equality	 of	 rights	 through	 law	






their	 children.186	The	 political	 manoeuvrings	 that	 led	 to	 this	 development	 have	
been	 credited	 as	 providing	 the	 foundation	 for	 the	 subsequent	 elevation	 of	 the	
status	 of	 the	 child.187	Maidment	 argues	 the	 provision	 of	 equal	 rights	 was	 a	
compromise	designed	to	quieten	the	voice	of	the	women’s	rights	movement.188		
	
The	 welfare	 of	 the	 child	 was	 confirmed	 as	 the	 paramount	 principle	 with	 the	




The	 compromise	 that	 transpired	 was	 an	 extension	 of	 rights	 for	 mothers	 by	


















The	 ‘welfare	of	 the	 child’	principle	provided	a	 clear	 invitation	 to	 the	 judiciary	 to	
determine	what	was,	in	truth,	an	indeterminate	standard.192	The	uncertain	nature	
of	 the	 principle	 was	 arguably	 deliberate,	 to	 allow	 current	 social	 and	 cultural	
ideologies	 to	 be	 reflected	 and	 upheld	 over	 time.193	Judicial	 interpretation	 of	 the	
“welfare	of	 the	child”	principle	was	 influenced	by	social	norms	and	beliefs	about	





clear	 message	 that	 mothers	 were	 both	more	 nurturing	 and	morally	 superior	 to	
fathers	and	children	were	best	raised	under	a	mother’s	gentle	guidance.195		
	
The	 common	 law	 rights	 of	 parents	 had	 been	 turned	 on	 their	 head	 by	 the	
emergence	 of	 natural	 laws	 favouring	 mothers	 and	 the	 principles	 of	 care	 and	
nurture.	 State	 concern	 for	 the	 welfare	 of	 children	 saw	 unprecedented	 intrusion	
into	the	previously	private	sphere	of	the	family.		The	right	to	custody	could	now	be	
severed	 if	 the	 state	 determined	 that	 either	 parent	 had	 been	 neglectful	 or	
abusive.196	‘Parental	 responsibility’	 became	 a	 firmly	 established	 doctrine	 as	 the	
State	set	minimum	standards	of	parenting	that	had	to	be	met.197		
As	the	century	unfolded,	the	social	sciences	began	to	 influence	family	 law	and,	 in	












C. Attachment Theory and Continuity of Care 
In	 the	 1940s	 studies	 were	 undertaken	 to	 assess	 the	 effects	 of	 early	
institutionalisation	on	children’s	mental	and	physical	development.200	John	Bowlby	
reviewed	these	studies	for	the	World	Health	Organisation	in	the	1950s	and	came	
up	 with	 a	 theory	 of	 maternal	 deprivation	 that	 was	 highly	 influential	 on	 the	
thinking	 about	 children	 and	 parenting.201	Bowlby	 extended	 his	 work	 and	 drew	
heavily	on	extensive	research	by	Mary	Ainsworth	regarding	the	detailed	effects	of	
everyday	 separations,	 rather	 than	 traumatic	 separation	 as	 was	 the	 focus	 of	 his	
initial	 work.	202	Acknowledged	 worldwide	 as	 the	 architect	 of	 attachment	 theory,	
Bowlby	 believed	 that	 a	 child	was	 predisposed	 to	 primarily	 attach	 to	 one	 person	
only,	 the	mother,	 and	 that	 continuity	 of	 care	was	 critical:	 discontinuity	 bringing	
with	it	damage	to	the	child.203			
	
Bowlby	 also	 claimed	 it	 was	 essential	 that	 a	 child	 experienced	 a	 continuous	
relationship	with	 his	 or	 her	mother,	 since	 disruption	 to	 this	 relationship	would	
cause	permanent	emotional	damage	 to	 the	 child.204	Bowlby	concluded	 that	being	
separated	 from	 one’s	 mother	 was	 as	 damaging	 to	 a	 child’s	 mental	 wellbeing	 as	
contagious	diseases	were	to	a	child’s	physical	health.205		
	
















principal	 attachment	 figure,	 usually	 the	mother,	 particularly	 in	 the	 cultures	 that	
Bowlby	studied.207		
	
This	 early	 empirical	 research	 had	 a	 significant	 impact	 on	 child	 custody	 laws.	 It	
ratified	the	superiority	of	mothers	and	reinforced	the	Tender	Years	Doctrine.208	By	
the	mid-20th	 century	 social	 science	 theories,	 particularly	 psychological	 theories,	
started	 being	 discussed	 by	 legislators	 and	 cited	 by	 judges.209	The	 Tender	 Years	
Doctrine	was	established	as	a	rule	as	shown	in	Re	S	[1958]	where	custody	of	a	boy	




Bowlby’s	work	was	held	 in	high	 regard	until	 the	 late	1960s	when	psychologists,	
due	to	methodological	flaws	in	the	empirical	research,	largely	discredited	it	and	his	
monotropic	view	of	attachment	was	rejected.211		
D. The Psychological Parent 
In	the	1970s	Joseph	Goldstein,	Anna	Freud	and	Albert	J	Sonit	published	their	book,	
Beyond	the	Best	 Interests	of	 the	Child,	 which	 had	 considerable	 influence	 on	 child	
welfare	 policy	 internationally.212	Their	 work	 on	 the	 psychological	 parent	 theory	
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attachments	 and	 stage	 of	 development,”214	and	 to	 consider	 which	 of	 the	 adult	
claimants	could	best	meet	those	needs.215	They	urged	reform	of	family	law	policy	
to	 protect	 against	 disruption	 of	 relationships	 between	 the	 psychological	 parent	
and	 child.216	The	 psychological	 parent	 was	 defined	 as	 the	 person	 who	 provided	
uninterrupted	day-to-day	care	to	a	child	and	could	be	filled	by	a	biological	parent	
or	 any	 other	 caring	 adult,	 but	 never	 by	 an	 absent	 or	 inactive	 adult	 whether	 a	
biological	parent	or	not.217	
	
Psychological	 parent	 theorists	 took	 a	 similar	 monotropic	 view	 to	 Bowlby	
concluding	 that,	 more	 than	 anything,	 children	 needed	 to	 be	 under	 the	 constant	
care	of	the	main	psychological	parent.	218	
	
	In	 the	 case	 of	 custody	 disputes,	 they	 recommended	 protecting	 the	 dyadic	
relationship	between	each	child	and	the	psychological	parent	who	was	providing	
day-to-day	 care.219	In	 the	 opinion	 of	 Goldstein	 et	 al.,	 the	 psychological	 parent	
should	 have	 total	 custody	 rights,	 including	 the	 right	 to	 refuse	 a	 non-custodial	
parent	 contact	 with	 the	 child	 if	 the	 psychological	 parent	 thought	 contact	 was	
inappropriate.220	While	 the	 recommendation	 of	 such	 power	 lying	 with	 the	





















attachment	 and	 considering	 a	 child’s	 sense	 of	 time	 became	 important	
considerations	for	the	judiciary	in	decision-making	over	the	care	of	children.223	
	
Goldstein	et	al.	 thus	advocated	a	model	 that	 favoured	one	primary	caregiver	and	
this	became	the	centrepiece	for	those	arguing	against	joint	custody	of	children.224	
The	work	also	struck	a	chord	with	professionals	within	the	 family	 justice	system	
grappling	 with	 the	 concept	 of	 the	 welfare	 of	 the	 child	 and	 “hungry	 to	 give	
definition	to	a	concept	that	relied	so	heavily	on	personal	values	and	case-by-case	
decision-making”.225	
E. The Rejection of the Monotropic View of Attachment  
By	1980	the	growing	consensus	was	that	children	developed	security	not	from	one	
attachment,	 but	 from	 a	 network	 of	 attachments. 226 	Empirical	 research	 on	
attachment	was	expanded	and	Ainsworth’s	measure	of	attachment	was	used	more	
extensively	 than	 it	 had	 been	 by	 Bowlby	 to	 examine	 children’s	 attachment	 to	
caregivers	other	than	mothers	and	across	cultures.227	Bowlby’s	original	theory	that	
a	 child	 forms	an	 attachment	 to	one	person	only	was	 replaced	with	 the	 idea	 that	
children	 can	be	 securely	 attached	 to	multiple	 figures:	 their	mothers,	 fathers	 and	
even	 other	 caregivers.228	Multiple	 attachments	 were	 not	 just	 possible,	 but	 were	
also	considered	beneficial	to	a	child.229		
	
While	 psychological	 parent	 theorists	were	 amongst	 those	who	 refuted	 Bowlby’s	
work	 on	 the	 monotropy	 of	 attachment,	 they	 nevertheless	 upheld	 his	 work	 on	
continuity	 of	 care.230	The	 recommendation	 for	 children’s	 continuity	 of	 care	 was	















The	 rejection	 of	 the	 monotropic	 view	 of	 attachment	 held	 implications	 for	 the	
psychological	parent	theory.	Child	development	experts	argued	that	there	was	no	
evidence	 for	 the	 existence	 of	 a	 sole	 psychological	 parent.233	A	 growing	 body	 of	
convergent	research	further	examined	the	role	of	fathers,	attachment,	adjustment	
of	 children	 of	 divorce	 and	 cross-cultural	 comparisons	 of	 interactions	 between	
children	 and	 their	 caregivers.234	Child	 development	 experts	 also	 argued	 that	
psychological	 parent	 theory	was	based	on	 an	 assumption	 that	 separation	 causes	
lasting	 psychological	 harm	 to	 children	 when	 there	 was	 no	 specific	 research	 to	
confirm	 this.235		The	argument	was	 that	 it	was	everything	 that	 surrounds	a	 child	
that	 is	 fundamental	 to	 a	 child’s	 security,	 not	 just	 the	 bond	 to	 the	 mother.236		
Psychological	 parent	 theorists	 were	 now	 strongly	 opposed	 by	 family	 network	
theorists	who	sought	 to	 influence	policy	makers	with	 their	 theory	of	 the	need	 to	
provide	a	child	with	an	expanded	social	environment.237		Like	Goldstein	et	al.	they	





The	 work	 of	 Goldstein	 et	 al.	 remained	 persuasive	 but	 was	 not	 accepted	 in	 its	
entirety	by	the	courts.240	Their	principle	of	exclusivity	of	the	psychological	parent	













adopted	 by	 common	 law	 jurisdictions.241	The	 implication	 for	 practitioners	 and	
policy	makers	was	that	 the	psychological	parent	theory	and	attachment	could	no	
longer	be	used	to	advocate	for	a	model	favouring	a	primary	responsible	parent	and	
to	 oppose	 joint	 custody.242	This	 new	 body	 of	 work	 from	 the	 social	 sciences	
supported	 the	 extension	 of	 custody	 claims	 by	 non-biological	 caregivers	 as	 it	





The	 social	 science	 field,	 although	 contradicting	 itself	 at	 times,	 had	 successfully	
turned	the	focus	of	disputes	over	children	away	from	the	claimants	and	placed	the	
child	 and	 their	 individual	 developmental	 needs	 at	 the	 forefront	 of	 the	 decision-
making	 process.	 The	 impact	 on	 the	 substantive	 nature	 of	 custody	 disputes	 was	
significant	and	also	provided	the	impetus	for	a	change	in	procedure.		
F. Mediation: From Rights to Relationship Rhetoric 
Methods	 of	 alternative	 dispute	 resolution	 (ADR)	 provide	 a	 means	 to	 avoid	 the	
delays,	 costs	 and	 formalities	 of	 litigation.244	Arbitration	 and	 mediation	 are	
enduring	methods	of	ADR.	In	Arbitration	a	neutral	third	party	is	given	authority	to	
settle	 a	 dispute:	 the	 decision	 is	 binding	 and	 can	 be	 enforced	 by	 the	 court.245	








244 Jennifer	 A	 Kolbusz	 “Comment:	 Alternative	 Dispute	 Resolution”	 (2010)	 23	 Journal	 of	 the	
American	Academy	of	Matrimonial	Lawyers	403	at	403.	
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In	 the	1980s	 the	social	science	paradigm	of	mediation	was	proposed	 for	use	and	
began	 to	 challenge	 the	 judicial	 model	 of	 litigation	 as	 the	 preferred	 model	 for	
resolving	 parenting	 disputes.	 	 The	 reasons	 for	 mediation	 being	 proposed	 and	
accepted	were	substantively	and	procedurally	based.	There	was	pressure	from	the	







“rhetoric	 of	 relationships”.248	Goldstein	 et	 al.	 held	 that	 a	 child	 custody	 dispute	
should	be	approached	from	the	view	that,	wherever	possible,	parents	or	caregivers	
should	 resolve	 family	 matters	 privately	 thereby	 preserving	 family	 autonomy	 in	
decision-making.249	
	
From	 a	 practical	 point	 of	 view	 the	 Judiciary	 supported	 mediation	 as	 the	 courts	
became	 overwhelmed	 by	 the	 increasing	 number	 of	 divorces	 resulting	 from	 the	
elimination	of	fault-based	divorce	during	the	1970s	and	1980s.250		
	
In	 the	1990s	 ‘collaborative	 law’	was	 created	 as	 a	new	method	of	ADR	 for	use	 in	
family	 law	 disputes.251	In	 collaborative	 law,	 the	 parties	 in	 dispute	 commit	 to	
settlement	rather	than	litigation	by	signing	a	collaborative	participation	agreement	
that	 describes	 the	 scope	 of	 the	 dispute.252	Participants	 are	 legally	 represented,	
agree	to	use	good	faith	to	try	and	reach	a	mutually	acceptable	settlement	and	can	
always	 resort	 to	 litigation	 if	 the	 process	 is	 terminated.253	In	 the	 event	 of	 the	











cannot	 represent	 the	 parents	 in	 proceedings.	 Recognised	 as	 a	 method	 that	 was	






accepted	 as	 one	 of	 the	 least	 effective	 methods	 for	 dispute	 resolution	 when	




By	 the	 last	 quarter	 of	 the	 20th	 century	 the	 maternal	 preference	 claim	 in	 child	
custody	 disputes	 had	 been	 wiped	 out	 and	 the	 judiciary	 was	 left	 with	 the	 still	
somewhat	 vague,	 but	 overriding,	 principle	 of	 ‘the	 welfare	 of	 the	 child’.259	
Neutrality	 between	 mothers’	 and	 fathers’	 claims	 to	 their	 children	 had	 been	
established	with	new	laws	stating	that	it	was	not	to	be	presumed	that	the	welfare	
of	a	 child	would	 require	 them	to	be	placed	with	a	particular	person	due	 to	 their	
gender.260		The	social	sciences	had	succeeded	in	shifting	the	focus	in	child	custody	




The	 result	was	 that	 the	 status	of	 the	 child	was	 shifted	 to	 the	 front	and	centre	of	













were	 rights-holders	 and	 should	 be	 able	 to	 express	 their	 views	 in	 judicial	 (and	
other)	proceedings	affecting	them.	
G. The Principle of ‘the Best Interests of the Child’ 
At	 the	 same	 time	 that	 the	 principle	 of	 children’s	 welfare	 was	 being	 elevated	 in	
custody	 legislation	 in	 England	 in	 the	 early	 20th	 century,	 children’s	 rights	 were	
being	 placed	 on	 the	 international	 stage	 by	 the	 League	 of	 Nations	 following	 the	
horrors	suffered	by	children	during	World	War	One.261		The	Geneva	Declaration	on	
the	Rights	of	 the	Child	was	drafted	 in	1923,	 the	League	of	Nations	adopted	it	 the	
following	 year.262	The	 Declaration	 summarised,	 in	 five	 points,	 the	 fundamental	




UN	General	Assembly	 adopted	 ‘The	Declaration	of	 the	Rights	of	 the	Child’	which	
was	based	on	the	contents	and	the	structure	of	the	Geneva	Declaration.	The	1959	
Declaration	 contained	 an	 expanded	 10	 principles	 and	 stated	 that	 “the	 best	






League	 of	 Nations	 was	 an	 international	 organisation	 established	 in	 1920	 under	 the	 Treaty	 of	
Versailles,	 the	 principal	 aim	 of	 the	 League	 of	 Nations	was	 to	maintain	world	 peace.	 The	 League	
lasted	for	26	years	and	was	replaced	by	the	United	Nations	after	the	second	world	war.  	
262 Paula	S	Fass,	 above	n	261,	 at	17-18;	and	See	generally	Paula	S	Fass	 ,	 above	n	261,	 at	17,	The	
Geneva	 Declaration	 was	 not	 a	 legally	 binding	 document	 but	 rather	 stated	 mutually	 agreed	





264 United	Nations	Declaration	 of	 the	 Rights	 of	 the	 Child,	 A/RES/1386(VIV),	 20	November	 1959,	
principles	2	and	7.	
49 
By	 incorporating	 the	 term	 ‘best	 interests’	 into	 the	 1959	 Declaration	 the	
transformation	 of	 this	 concept	 into	 a	 rule	 began.265	There	 was	 no	 mention	 of	
children’s	 participation	 rights	 in	 the	 1959	 Declaration,	 rather	 the	 focus	 of	 the	





preserved	 in	 a	 Convention.	 The	 genesis	 of	 what	 ultimately	 became	 the	 UNCRC	
emerged	with	 Poland	 providing	 a	 draft	 Convention	 to	 the	 UN	 for	 consideration.	
However,	it	would	be	another	decade	of	submissions,	working	parties	and	drafting	





countries	 involved	 in	 the	drafting	process.267	This	absence	has	been	explained	as	
being	due	to	the	lack	of	mention	of	the	views	of	the	child	in	the	1959	Declaration,	
upon	 which	 the	 UNCRC	 was	 based.268 	Children’s	 participation	 rights	 were	
considered	 for	 the	 first	 time	 in	 the	 second	draft	 text	of	 the	UNCRC	presented	by	
Poland	in	1980.269	
	







266 Ratification	means	 that	 a	 government	 has	 agreed	 to	 be	 bound	 by	 international	 law	 to	 adopt	
appropriate	measures	to	achieve	the	minimum	standards	set	out	in	the	Convention	and	to	allocate	
the	maximum	amount	of	available	resources	in	order	to	ensure	its	implementation. 	







1. In	 all	 actions	 concerning	 children,	whether	 undertaken	 by	 public	 or	










H. Genesis of the Right of the Child to Participate 
Article	12	of	the	UNCRC	provides	the	greatest	demonstration	of	how	far	the	status	
of	 the	 child	 shifted	 between	 the	 19th	 and	 20th	 centuries.	 This	 internationally	
agreed	document	specifies	that	when	there	are	proceedings	affecting	a	child,	that	
child	 has	 a	 right	 to	 not	 only	 express	 their	 opinion	 but	 also	 to	 have	 that	 opinion	






her	 own	views	 the	 right	 to	 express	 those	 views	 freely	 in	 all	matters	
affecting	 the	 child,	 the	 views	 of	 the	 child	 being	 given	 due	weight	 in	
accordance	with	the	age	and	maturity	of	the	child.	
	
2. For	 this	 purpose,	 the	 child	 shall	 in	 particular	 be	 provided	 the	
opportunity	 to	 be	 heard	 in	 any	 judicial	 and	 administrative	
proceedings	 affecting	 the	 child,	 either	 directly,	 or	 through	 a	
51 
representative	 or	 an	 appropriate	 body,	 in	 a	manner	 consistent	with	
the	procedural	rules	of	national	law.	
Furthermore,	 the	 child’s	 right	 to	 express	 a	 view	 is	 identified	 as	 one	 of	 the	 four	
guiding	principles	of	the	UNCRC:	the	others	being	the	right	to	non-discrimination,	
the	right	to	life	and	development	and	the	primary	consideration	of	the	child’s	best	
interests.270	Whilst	 these	 four	 principles	 all	 establish	 rights	 in	 themselves,	 as	






children,	 like	 adults,	 are	 citizens	 entitled	 to	 participate	 in	 social,	 political	 and	
cultural	life.273	All	parties,	on	ratifying	the	Convention,	have	agreed	to	take	on	the	
legal	 obligation	 to	 implement	 the	 UNCRC’s	 minimum	 standards	 for	 children’s	
rights	 within	 their	 nation.274	The	 UNCRC	 has	 been	 ratified	 by	 all	 but	 one	 UN	
member	 country,	 the	 United	 States	 of	 America,	 making	 it	 the	 most	 ratified	
international	human	rights	instrument	to	come	into	force.275	The	UNCRC	also	had	
the	 fastest	 ratification	 process	 of	 any	 UN	 treaty:	 which	 is	 an	 indication	 of	 the	
commitment	to	work	towards	realisation	of	children’s	rights.276	
6. Chapter Summary 
The	 primary	 purpose	 of	 this	 chapter	 has	 been	 to	 trace	 the	 genesis	 of	 children’s	















children’s	 custody	 following	 parental	 separation.	 This	 chapter	 has	 shown	 the	
significant	shift	in	the	social	and	legal	status	of	the	child	over	four	distinct	eras.	





over	their	 life	or	death.	 In	Medieval	Times	little	 improved	for	the	child.	Reported	
divorce	 proceedings	 make	 little	 or	 no	 reference	 to	 children	 with	 social	




children	at	common	 law.	Mothers	had	no	 legal	 rights	 to	 their	children	but	began	
challenging	the	supremacy	of	fathers’	rights	by	calling	upon	the	Court	of	Chancery	
for	equitable	relief.	This	era	witnessed	the	development	of	the	welfare	of	the	child	
principle	 and	 the	 first	 diminution	 in	 father’s	 absolute	 common	 law	 rights	 of	
custody.	The	greatest	shift	 in	 this	period	affecting	 the	status	of	 the	child	was	 the	
move	 away	 from	 a	 property-based	 theory	 of	 child	 custody	 to	 a	 principle	 based	
upon	‘the	welfare	of	the	child’.		The	legal	status	of	the	child	was	improving,	but	the	
interests	of	 children	 remained	 incidental	 to	 the	 rights	of	 their	parents.	The	child	
was	still	largely	invisible	in	custody	proceedings.	
	
The	 third	 era,	 the	 19th	 century,	 was	 renowned	 for	 highlighting	 the	 continuing	
strength	of	 father’s	 rights	 to	 custody	of	 their	 children,	 but	 it	was	 the	 correlating	
weakness	 of	 mother’s	 rights	 that	 provided	 the	 impetus	 for	 change.	 Equity’s	
changing	attitudes	greatly	affected	the	legal	status	of	the	child.	The	century	began	
with	 a	 great	 reluctance	 by	 the	 courts	 to	 interfere	 with	 a	 father’s	 common	 law	
rights	to	custody.	At	first	the	Court	of	Chancery	did	not	interfere	with	these	rights	
and	upheld	 them.	However,	 the	 Judicature	Act	 1873	 expressly	 provided	 that	 the	
rules	of	equity	relating	to	custody	prevailed	over	the	rule	of	common	law.	Despite	
this,	the	courts	applied	common	law	over	the	rules	of	equity	into	the	next	century.	














the	 focus	 away	 from	 the	 competing	 rights	 of	 parents	 and	 towards	 the	
developmental	needs	of	the	child.	
	
Children	were	 now	beginning	 to	 be	 considered	 as	 active	 citizens	 in	 society	with	
their	 own	 rights	 and	no	 longer	 as	 simply	passive	 observers	who	 should	be	 seen	
and	 not	 heard.	 The	 focus	 shifted	 away	 from	 early	 rights	 and	 duties	 akin	 to	




The	 emergence	 of	 international	 children’s	 rights	 instruments	 during	 the	 20th	
century	meant	that	the	changed	legal	status	of	the	child	was	no	longer	viewed	in	
isolation	 as	 a	 domestic	 issue,	 but	 rather	 became	 a	 global	 concern.	 The	 many	
countries,	 which	 ratified	 the	 UNCRC,	 took	 on	 the	 legal	 obligation	 to	 agree	 to	
implement	 its	 minimum	 standards	 for	 children’s	 rights.	 Participation	 rights,	




The	 shift	 in	 status	 has	 not	 just	 affected	 children.	 The	 end	 result	 is	 that	 over	 the	





and	 to	 participate	 in	 proceedings	 affecting	 them,	 either	 directly	 or	 through	
representation.277	The	New	Zealand	Government,	 in	ratifying	the	UNCRC	in	1993,	
agreed	 to	 uphold	 the	 principles	 of	 the	 UNCRC	 in	 the	 development	 of	 domestic	
policy.	 How	 our	 family	 justice	 system	 incorporated	 the	 historical	 legislative	
developments	 in	 English	 child	 custody	 laws	 into	 New	 Zealand	 law,	 and	 forged	











Colonial	 family	 law	was	 firmly	 tied	 to	 its	 English	 origins.	 Yet	New	 Zealand,	 as	 a	
colony,	had	a	more	fluid	social	system	than	the	motherland	and	quickly	made	 its	
mark	 as	 a	 progressive	 country	 in	 many	 areas	 of	 social	 reform,	 including	
progressive	 private	 law	 legislation.	 Listening	 to	 children	 in	 private	 law	
proceedings	 in	 England	was	 shown,	 in	 the	 previous	 chapter,	 to	 be	 a	 historically	
entrenched	judicial	practice,	weakened	by	the	introduction	of	statute.	As	England	
removed	 participation	 opportunities	 for	 children	 in	 private	 law	 disputes	 and	
stalled	 on	 social	 reform,	 New	 Zealand	 forged	 new	 participatory	 pathways	 for	
children	within	the	courts.		
	
This	 chapter	 explores	 the	 origins	 of	 children’s	 participation	 in	 private	 law	
disputes.	 The	 chapter	 traces	 participatory	 developments	 from	 the	 discretionary	
practice	of	 judicial	 interviews	of	children	through	to	 its	current	status	as	a	right-
based	 entitlement.	 Three	 distinct	 periods	 are	 examined	 in	 this	 chapter,	
highlighting	 the	 progress	 and	 sometimes	 regression	 of	 children’s	 participation	
opportunities.	
	
The	 chapter	 begins	 with	 an	 examination	 of	 the	 genesis	 and	 development	 of	
children’s	participation	in	the	New	Zealand	family	justice	context	in	the	19th	and	
20th	 centuries.	 This	 first	 period	 saw	 world-leading	 participation	 opportunities	
created	 in	 legislation	 covering	 care	 and	 contact	 disputes.	Both	 the	 ratification	of	
the	 UNCRC	 and	 developments	 in	 Childhood	 Studies,	 acted	 as	 influencers	 in	
development	 of	 family	 law	 policy	 in	 this	 era.	 By	 the	 20th	 century	 the	 view	 that	
56 
children	were	 citizens	 and	 ‘rights	 holders’	was	 globally	 recognised.278	This	 came	
with	recognition	that	when	these	rights	are	fully	realised	the	result	for	children	is	
improved	 quality	 of	 life,	 better	 opportunities	 for	 healthy	 development	 and	 the	
ability	 to	 reach	 their	 potential.279	Complementing	 the	 rights	 movement	 was	 the	




considered	 in	 the	second	period,	 the	21st	 century	until	2014.	This	was	a	 time	of	
change,	review,	and	reform.	The	movement	toward	more	child-inclusive	practices	
and	greater	participation	of	children	in	both	in-	and	out-of-court	processes	gained	
momentum.	 However,	 increased	 participation	 opportunities	 in	 the	 out-of-court	
processes	 never	 came	 to	 fruition	 with	 the	 failure	 to	 implement	 proposed	
participation	 pathways.	 In	 contrast,	 participatory	 gains	 were	 made	 in	 in-court	
processes,	 through	 the	 strengthening	 of	 the	 role	 of	 lawyer	 for	 the	 child.	 On	 an	




and	out-of-court	 systems	are	examined	 in	 relation	 to	participatory	opportunities	
for	children.	This	period	tracks	the	erosion	of	children’s	participation	rights	within	
the	 in-court	 system	 and	 the	 omission	 of	 the	 right	 to	 participate	 in	 legislation	
governing	the	out-of-court	system.	The	subsequent	shift	in	late	2016	back	towards	
child	 inclusiveness	 in	 family	 mediation	 and	 the	 strengthening	 of	 children’s	
participation	 rights	 in	 the	 family	 justice	 system	 overall	 is	 then	 explored.	 The	
subsequent	2018	appointment	of	an	independent	expert	panel	to	review	the	2014	









for	 children	 in	 the	 New	 Zealand	 family	 justice	 system	 that	 gives	 effect	 to	 their	
‘participation	rights’	of	children.		
2. 19th-20th century New Zealand: Children’s Participation Opportunities 
A. Infants Guardianship and Contracts Act 1887 
Common	Law	regarding	the	custody	of	children	traversed	the	oceans	from	England	
to	New	Zealand	virtually	unchanged.	New	Zealand	closely	followed	England’s	child	
custody	 laws	 and	 introduced	 the	 Infants	 Guardianship	 and	 Contracts	 Act	 1887	
immediately	after	enactment	of	the	Guardianship	of	Infants	Act	1886	(Eng).		
	
Under	 the	 Act	 the	 presumption	 of	 a	 father’s	 right	 to	 custody	 was	 removed	 and	
mothers	were	granted	the	right	 to	apply	 for	custody	of	 their	 infant	children.	The	
Act	also	introduced	the	welfare	of	the	child	principle	into	New	Zealand	law.281	
	
When	 the	 welfare	 principle	 was	 prescribed	 in	 England,	 as	 a	 mandatory	
consideration,	this	was	only	one	of	several	factors	to	be	taken	into	account	by	the	





Between	 1887	 and	 1908,	 the	 Act	 remained	 extant	 without	 amendment.	
Representative	of	the	progressive	approach	to	social	reform	within	New	Zealand,	
during	 this	 time	 other	 relevant	 legislation	 both	 protecting	 children	 and	
strengthening	 children’s	 participatory	 rights	 was	 introduced.	 The	 Children’s	
Protection	Act	1890	gave	the	State	power	to	intervene	when	children	were	at	risk	
of	 abuse	 and	New	Zealand	became	 the	 first	 commonwealth	 country	 to	 formalise	









The	 next	 development	 in	 guardianship	 and	 custody	 laws	 came	 in	 1908	with	 the	
introduction	of	The	 Infants	Act	1908.	The	Act	 repealed	 the	 Infants	Guardianship	
and	Contract	Act	1887	and	consolidated	a	group	of	Acts,	as	per	its	schedule.284		
B. Guardianship and Custody Laws 
The	 Infants	Act	1908	contained	 the	same	custody	rights	 for	mothers	and	 fathers	
and	gave	mothers	the	power	to	appoint	testamentary	guardians.285	Its	provisions	
also	meant	that	the	principle	of	the	‘welfare	of	the	child’	was	confirmed	as	part	of	
New	Zealand	 law	when	questions	 relating	 to	 the	custody	and/or	upbringing	of	a	
child	were	being	considered.286		
	
The	 welfare	 of	 the	 child	 principle	 was	 still	 to	 be	 considered,	 alongside	 the	
consideration	 of	 the	 conduct	 of	 both	 parents	 and	 the	wishes	 of	 the	mother	 and	
father.287	
C. Welfare of the Child of Paramount Consideration  
The	 Guardianship	 of	 Infants	 Act	 1926	 was	 introduced	 on	 the	 heels	 of	 the	
equivalent	 legislation	 in	 England	 in	 1925.288	The	 New	 Zealand	 Act	 followed	 the	
English	Act	and	elevated	the	welfare	of	the	child	principle	to	the	status	of	being	the	
first	and	paramount	consideration.289	Section	2	of	the	Guardianship	of	Infants	Act	
















shortly	 after	 the	 turn	 of	 the	 20th	 century,	 with	 Taylor	 noting	 that	 judicial	
interviews	with	children	occurred	in	New	Zealand	as	early	as	1913.291	
D. Participation by Judicial Interview 
Taylor	also	notes	that	in	many	cases	judges	afforded	greater	respect	to	children’s	
views	throughout	the	20th	century,	with	some	willing	to	talk	with	children,	even	of	















290	Anthony	Dickey,	above	n	130,	at	360.	Dickey	cites	 the	earliest	 reported	case	as	being	 in	1732	
where	 the	Court	 of	 Chancery	 sought	 the	 child’s	wishes	 (a	 13-year-old	 girl)	 in	 a	 custody	dispute.	
Dickey	 further	observes	 that	 the	purpose	of	 the	enquiry	 into	 the	child’s	wishes	was	noted	 in	 the	
Irish	 case	 of	 Re	O’Hara	 as	 being	 to	 assist	 the	 judiciary	 in	 determining	 what	 was	 in	 the	 child’s	









In	 Re	 H	 (An	 Infant)	 (1940),	 infant	 discretion295	was	 referred	 to	 as	 a	 principle	
recognised	by	the	court	that	should	be	given	effect	wherever	possible:296	
	
Where	 the	 person	 brought	 up	 is	 capable	 of	 exercising	 a	 discretion,	
the	 function	 of	 the	 court	 is	 to	 see	 that	 effect	 is	 given	 to	 the	 option	
which	 he	 or	 she	 declares.	 …	 In	 practice,	 children	 are	 frequently	
interviewed.	…	So	here,	I	think	emphasis	must	be	placed	on	the	views	
of	 this	 boy	 of	 thirteen.	 Where	 a	 youth	 of	 his	 age	 and	 intelligence	
expresses	 a	 preference,	 the	 court	 should	 have	 clear	 reasons	 for	
disregarding	his	wishes.	
	
The	discretionary	 judicial	 interview	 in	New	Zealand,	based	on	historical	practice	
traced	back	to	the	Court	of	Chancery,	was	an	important	mechanism	enabling	child	
participation.	 	 The	 notion	 of	 listening	 to	 the	wishes	 of	 the	 child	 as	 a	mandatory	
requirement,	 prescribed	 by	 statute,	 would	 emerge	 for	 the	 first	 time	 in	 New	
Zealand	in	the	Guardianship	Act	1968.	




Act	 1926	 providing	 for	 the	 welfare	 of	 the	 child	 to	 be	 the	 first	 and	 paramount	
consideration.298		
	












F. Mandatory Ascertainment of the Wishes of the Child 
Section	23(2)	read:	
	





This	 section	 provided	 the	 first	 mandatory	 requirement	 in	 New	 Zealand	 law	 to	
ascertain	 the	 wishes	 of	 the	 child	 in	 parental	 disputes	 over	 care,	 contact	 and	
guardianship	 issues.	 The	 Act	 incorporated	 a	 formal	 mechanism	 for	 eliciting	 the	





G. Counsel for the Child 





The	 role	 of	 Counsel	 for	 the	Child	was	 one	 of	 dual	 purpose:	 to	 ensure	 the	 child’s	
wishes	were	presented	to	the	court	and	their	welfare	considered.303	The	role	was	

















H. Amendment of the Guardianship Act 1968 
In	 1980	 the	 Guardianship	 Act	 1968	 was	 amended.	 Two	 specific	 amendments	
directly	 affected	 children’s	 participation	 opportunities.	 Firstly,	 the	 discretion	 to	




The	 second	 amendment	 directly	 affecting	 children’s	 participation	 was	 a	 new	
provision	for	the	obtaining	of	specialist	reports	on	children	who	were	the	subject	













307	See	 generally	 s	 18	 of	 the	 Guardianship	 Amendment	 Act	 1980,	 this	 section	 introduced	 new	 s	






subject	of	 the	application,	 if	 the	court	was	satisfied	 that	doing	so	would	assist	 in	
the	disposition	of	a	case.309			
I. Establishment of the Family Court of New Zealand 
In	1976	 the	Royal	Commission	on	 the	Courts	was	appointed	 to	 “inquire	 into	 the	
structure	 and	 operation	 of	 the	 judicial	 system	 of	 New	 Zealand”.310	At	 the	 time	
jurisdiction	in	family	law	matters	was	divided	between	two	courts,	the	Magistrates	
and	 the	 Supreme	 Court.311	The	 New	 Zealand	 Family	 Court	 was	 established	 as	 a	
division	of	the	District	Court	on	1st	October	1981.312		
	
The	 Family	 Court	 initially	 acquired	 jurisdiction	 over	 dissolution	 of	 marriages,	
spousal	 and	 child	maintenance,	 relationship	property,	 guardianship,	 custody	and	
access,	adoption	and	paternity.313	Over	time,	responsibility	was	extended	and	the	




The	Family	Court	 Judge	 is	described	as	having	a	role	that	 is	more	 inquisitorial	 in	
nature	compared	to	other	judges.315	Rules	of	evidence	are	relaxed,	with	the	Family	
























Since	 the	 establishment	 of	 the	 Family	 Court	 there	 have	 been	 three	 significant	
reviews	 and	 subsequent	 reforms	 reflective	 of	 the	 changing	 social	 climate	within	
which	the	Court	operates.	
J. First Family Court Review 
The	first	review	of	the	Family	Court	occurred	in	1992-1993	and	aimed	to	address	
whether	 or	 not	 the	 court	 was	 functioning	 in	 a	 balanced	 manner.320	The	 review	
made	 various	 recommendations	 for	 improvements	 to	 service	 delivery	 together	
with	 a	 recommendation	 for	 the	 establishment	 of	 a	 separate	 Family	 Conciliation	
Service	and	the	use	of	mediation	as	a	primary	method	of	dispute	resolution.	321	
	
Following	 the	 review,	 case	management	 recommendations	were	 acted	upon,	 but	
the	recommendation	for	the	establishment	of	the	Family	Conciliation	Service	was	
not	 taken	 up.322	Significant	 legislative	 reform	was	 embarked	 upon,	 including	 the	







–	 A	 Report	 for	 the	 Principal	 Family	 Court	 Judge	 (Auckland,	 New	 Zealand	 Family	 Court	 1993)	
recommendation	 5.7.1	 and	 5.7.3.	 The	 theory	 behind	 the	 establishment	 of	 a	 Family	 Conciliation	
Service	 was	 to	 ensure	 that	 Court	 time	 was	 reserved	 for	 the	 deciding	 of	 matters	 of	 law.	 It	 was	
proposed	this	could	be	achieved	through	a	system	that	ran	alongside	the	Court	system,	to	be	used	
by	parents	who	had	disputes	over	 care	arrangements	 and/or	guardianship	 issues.	The	proposed	
service	would	enable	parents	to	resolve	disputes	without	having	to	use	lawyers,	which	was	an	idea	
with	 merit	 given	 the	 expense,	 common	 delays	 and	 sometimes-inflammatory	 effect	 of	 involving	





UNCRC	 would	 spotlight	 the	 rights	 of	 children	 and	 influence	 legislative	 reform	
particularly	with	regard	to	children’s	participation	rights.	
K. New Zealand Ratifies the UNCRC 1993 
In	1993	New	Zealand	ratified	the	UNCRC,	with	three	reservations.323	This	signalled	
the	Government’s	commitment	to	the	UN	Committee	on	the	Rights	of	the	Child	that	
our	 domestic	 legislation,	 policy	 and	 practices	would	 comply	with	 the	 UNCRC.324	
The	 decade	 following	 the	 UNCRC’s	 ratification	 saw	 the	 child	 participation	
initiatives	introduced	in	1968	in	the	New	Zealand	family	justice	system,	built	upon,	
influenced	 by	 the	 participation	 rights	 enshrined	 in	 Articles	 12	 and	 13	 of	 the	
UNCRC.		
	




educative	 component	 through	 information	 sharing	 and	 discourse	 between	
children	 and	 adults.326	During	 the	 process,	 children	 learn	 how	 their	 views	 and	
rights	must	 accommodate	 the	 views	 and	 rights	 of	 other	participants	 and	 further	
	
323	See	generally	Ministry	of	Justice	“Constitutional	Issues	and	Human	Rights”	www.justice.govt.nz,	
the	 reservations	 are,	 firstly,	 the	 right	 to	 not	 provide	 entitlements	 and	 benefits	 described	 in	 the	
Convention	 to	 children	 deemed	 to	 be	 unlawfully	 in	 New	 Zealand	 and	 the	 right	 to	 interpret	 and	
apply	the	Convention	at	their	discretion	was	reserved	for	example	children	illegally	in	New	Zealand	
can	 access	 free	 health	 care	 but	 not	 benefits	 or	 housing	 support.	 Secondly,	 the	 New	 Zealand	





the	 reservations	 were	 cited	 as	 lack	 of	 available	 resources	 or	 when	 the	 removal	 is	 either	 in	 the	
interests	of	other	children	or	the	child	themselves.	
324	See	generally	the	United	Nations	Convention	on	the	Rights	of	the	Child,	the	UNCRC	articles	42-45	






learn	 how	 their	 views	 can	 influence	 decision-making	 processes,	 including	 the	
outcomes	from	those	processes.327		
	






broadly”	 with	 the	 advancement	 of	 sociological	 interest	 in	 children	 and	
childhood.328		
L. Childhood Studies  
Childhood	Studies	developed	contemporaneously	with	the	UNCRC	and	provides	a	
“conceptual	 framework	 for	 children’s	 rights,	which	 is	 compatible	with	 children’s	
rights	thinking”.	329	
	
Childhood	 Studies	 and	 children’s	 rights	 proponents	 had	 similar	 aspirations	 for	
children,	 namely:	 supporting	 citizenship	 and	 participation	 opportunities,	 and	
treating	 children	as	 social	 actors	with	voice	 and	agency	 rather	 than	as	property,	
passive	recipients	and	objects	of	concern.330	
	
From	 the	 1990s,	 children’s	 participation,	 voice	 and	 agency	 have	 constituted	
important	 elements	 of	 Childhood	 Studies	 thinking	 and	 research.	 The	 dominant	
discourse	 of	 Western	 developmental	 psychology	 that	 had	 previously	 shaped	









acknowledged,	 and	 the	 importance	 of	 social	 context	 recognised	 by	 Childhood	
Studies	as	an	important	influencer	on	the	lives	of	children.332		
M. The Influence of Children’s Rights and Childhood Studies on Family Law 




status	 arose	 from	 the	 new	 understandings	 of	 children	 as	 citizens	 and	 rights-






participation	 being	 accorded	 far	 greater	 prominence	 in	 the	 New	 Zealand	 family	
justice	 system.336	These	 influences	 were	 i)	 the	 UNCRC;	 ii)	 development	 of	
theoretical	concepts	in	child	development,	and	iii)	research	evidence	highlighting	
children’s	 desire	 to	 be	 afforded	 the	 opportunity	 to	 participate	 in	 proceedings	
directly	 affecting	 them.337	The	 theoretical	 and	 conceptual	 underpinnings	 of	














3. The Period 2000 to 2011 
A. 2000: Review of the Guardianship Act 1968 
New	Zealand	 started	 the	21st	 century	with	an	extensive	 review,	 and	 subsequent	
reform	 of,	 the	 family	 justice	 system.	 What	 transpired	 was	 a	 review	 of	 the	
Guardianship	 Act	 1968	 and	 a	 second	 review	 of	 the	 Family	 Court.	 This	 led	 to	
developments	such	as	repeal	of	the	Guardianship	Act	and	introduction	of	the	Care	
of	 Children	 Act	 2004,	 the	 establishment	 of	 the	 office	 of	 the	 Children’s	
Commissioner	 in	 2003	 and	 resultant	 expansion	 of	 powers	 extended	 to	 include	
advocating	for	the	interests	of	children	by	increasing	awareness	of	the	UNCRC.338	A	
further	development	was	the	subsequent	third	review	of	the	Family	Justice	System	





The	 Laws	 about	 Guardianship,	 Custody	 and	 Access’.339	There	 was	 increasing	
pressure	 on	 the	 government	 to	 modernise	 the	 law	 governing	 parenting	 issues.	
Two	key	areas	of	 concern	over	 the	existing	Guardianship	Act	 included	 its	 lack	of	
emphasis	 on	 children’s	 rights	 and	 its	 use	 of	 out-dated	 language.	 This	 review	







338	In	 2003	 the	 Children’s	 Commissioner	 Act	 2003	was	 introduced.	 This	 set	 up	 the	 Office	 of	 the	





B. 2001-2003: Second Review of the Family Court 
The	 fundamental	purpose	of	 the	second	review	was	 to	address	changes	required	
within	 the	 Family	 Court,	 both	 administratively	 and	 procedurally,	 to	 enable	 the	





the	relevance	of	 the	Family	Court	as	 it	pertained	 to	child	 inclusiveness.342	One	of	




views	 “to	 be	 appropriately	 heard	 and	 represented	 in	 proceedings	 affecting	
them”. 344 	However,	 as	 indicated	 in	 the	 following	 section,	 many	 of	 the	
recommendations	 made	 by	 the	 Law	 Commission	 pertaining	 to	 children’s	
participation	 would	 be	 surpassed	 by	 the	 enactment	 of	 the	 Care	 of	 Children	 Act	
2004.	
C. Law Commission’s Findings and Recommendations  
The	 report	 discussed	 general	 information	 about	 the	 family	 justice	 system	 that	














The	 recommendations	 of	 the	 report	 supported	 provision	 of	 age	 appropriate	








The	 report	 recommended	 that	 children’s	 programmes	 should	 be	 offered	 and	
suggested	 liaison	 between	 childhood	 educators,	 child	 psychologists	 and	 the	
Department	for	Courts	to	develop	such	programmes	for	children.348	
	
The	 report	 promoted	 children’s	 participation	 within	 the	 judicial	 system.349	It	
recommended	 expansion	 of	 participation	 opportunities	 for	 children,	 for	 those	












report	 further	noted	 that	 for	 those	children	who did	 take	part	 in	such	programmes,	compared	 to	





that	 listening	 to	 the	voice	of	 the	 child	within	 the	 family,	prior	 to	 entering	 the	Court	 system,	was	
“perhaps	even	more	important”	than	listening	to	the	voice	of	the	child	within	the	system.	The	Law	






D. The Government Response  
The	 Government’s	 response	 to	 the	 Law	 Commission’s	 report	 was	 presented	 in	




The	 Government	 stated	 it	 recognised	 the	 need	 for	 the	 information	 provided	 to	
extend	 to	 information	 for	 participants	 on	 processes	 and	 procedures	 within	 the	
Family	Court.353	The	Ministry	of	Justice	website	was	overhauled	and	added	to	the	
publications	section	were	a	guide	on	separation	for	children	and	a	similar	guide	for	
teenagers.354	The	 Government	 response	 noted	 that	 the	 extent	 of	 any	 work	 that	
could	be	undertaken	was	limited	by	budgetary	constraints.355	
	
The	 recommendation	 for	 children’s	 programmes	 to	 be	 developed	 was	 not	
specifically	referred	to	 in	 the	Government	response.	The	response	went	as	 far	as	
stating,	some	proposals	in	the	Care	of	Children	Bill,	“dovetail”	356	with	some	of	the	
other	 recommendations	 of	 the	 Law	 Commission.	 In	 particular,	 the	 response	
referred	 to	 the	 Bill’s	 provision	 to	 include	 a	 specific	 principle	 that	 children	must	
have	the	opportunity	to	express	views	on	matters	affecting	them,	either	directly	or	
through	 a	 representative,	 and	 those	 views	 must	 be	 taken	 into	 account	 and	




















pilot	 had	merit	 and	 directed	 officials	 to	 seek	 funding	 for	 it	 and	 to	 subsequently	
develop	a	pilot	for	non-judge	led	mediation.358	The	pilot	ran	from	March	2005	until	
June	2006	and	its	evaluation	was	published	in	April	2007.359	As	the	pilot	was	about	
to	 commence,	 the	 review	of	 the	Guardianship	Act	 1968	was	 concluded	 and	new	
legislation	was	about	 to	be	 introduced.	The	new	 legislation	would	 further	reflect	
the	 paradigm	 shift	 that	 had	 occurred	 in	 relation	 to	 the	 status	 of	 children,	 by	
removing	the	proprietary	approach	of	the	Guardianship	Act	and	replacing	it	with	
recognition	of	children	as	individuals	who	were	holders	of	rights.	
E. Outcome of the Second Review 








children’s	 participation	 rights	 in	 mediation	 were	 not	 addressed	 in	 the	
development	 of	 the	 Act,	 as	 qualitative	 research	 into	 child	 inclusive	 models	 of	
mediation	was	yet	to	be	undertaken.	The	Act	was	implemented	with	no	provision	
for	 children’s	 participation	 in	 counselling	 or	mediation,	 yet	 it	 still	 embodied	 the	









F. Care of Children Act 2004: Extension of the Paramount Principle 
Where	the	Guardianship	Act	1968	confirmed	the	principle	that	the	welfare	of	the	
child	was	paramount,	the	COCA	extended	this	to	include	welfare	and	best	interests	
of	 the	 child	 as	 the	 paramount	 consideration	 in	 all	 proceedings.362	‘Welfare’	 is	
deemed	to	include	the	immediate	care	and	nurture	of	a	child	whilst	‘best	interests’	
provided	a	wider	inquiry	into	long-term	interests.363	Both	principles	were	now	to	




of	 the	 UNCRC.365	The	 section	 removed	 previous	 notional	 or	 globalised	 views	 of	
child	welfare	now	held	as	inappropriate	due	to	social	science	evidence	and	instead	
required	 a	 child’s	 particular	 circumstances	 to	 be	 taken	 into	 account.366	The	
importance	of	 timeliness	of	decision-making	was	also	highlighted	with	provision	




and,	when	 compared	 to	 its	 predecessor,	 s	 23	 of	 the	 Guardianship	 Act	 1968,	 the	
scope	of	s	6	of	the	Act	becomes	apparent.		
G. A Comparison of Section 6 of the Care of Children Act 2004 and Section 23(2) of 
the Guardianship Act 1968 






























given	 reasonable	 opportunities	 to	 express	 their	 views	 and	 those	 views	must	 be	
taken	into	account.		
	
(a) Wishes to view 
Firstly,	 the	 COCA	 used	 the	 term	 ‘views’	 in	 place	 of	 the	 previously	 used	 ‘wishes’.	
‘Wishes’	 has	 a	 futuristic	 orientation	 rather	 than	 ascertainment	 of	 the	 child’s	








should	 consider	matters	 from	 the	 viewpoint	 of	 the	 child	 and	 in	 doing	 so	 should	
consider	a	wide	range	of	issues	that	the	child	considers	important	to	them.369		
(b) ‘If the child is able to express their views’ 
Secondly,	 when	 referring	 to	 ascertaining	 of	 the	 child’s	 views,	 the	 phrase	 ‘if	 the	
child	 is	 able	 to	 express	 them’	 is	 absent	 from	 s	 6.	 The	words	 are	 absent	 as	 they	





development	 principles	 that	 all	 children	 have	 a	 ‘voice’	 from	 birth	 and	 that	 non-
verbal	acts	have	meanings.371	
(c) Age and maturity qualifiers 
Thirdly,	 the	 age	 and	 maturity	 qualifiers	 are	 not	 present	 in	 s	 6.	 Under	 the	
Guardianship	 Act	 1968	 the	 onus	 was	 on	 the	 child	 to	 demonstrate	 cognitive	
capacity	and	development	that	was	then	determinative	of	the	weight	to	be	given	to	
those	 views.372	The	 age	 and	maturity	 qualifiers	meant	 the	 court	 could	 either	not	


















H. Other Child Centred Sections of the Care of Children Act 2004  
The	 COCA	 provided	 further	 extensive	 opportunities	 for	 children’s	 participation.	
Section	 7	 provided	 for	 the	 appointment	 of	 a	 lawyer	 to	 represent	 a	 child	 in	
proceedings	where	day	to	day	care	of	the	child	or	contact	with	a	child	is	in	dispute	
(unless	 the	appointment	 can	 serve	no	useful	purpose)	 and	 if	 the	matter	 appears	





Act,	 for	 the	 lawyer	 for	 the	 child	 to	meet	with	 the	 child	 they	were	 representing,	
unless	there	were	exceptional	circumstances.	377	
	
Section	16	of	 the	Act	 reflected	 the	principle	of	 the	evolving	capacity	of	 the	child,	
found	 in	 Article	 5	 of	 the	 UNCRC,	 	 when	 guardians	 exercise	 their	 guardianship	
duties	and	responsibilities.378	The	section	stipulates	that	a	child’s	guardians	must	
determine	 for	 the	 child,	 questions	 about	 important	 matters	 affecting	 them.	
However,	 it	 further	 provides	 that	 determining	 such	 questions	 can	 also	 be	
facilitated	by	the	child’s	guardians	either	working	in	conjunction	with	the	child	or	
















Section	 55(4)	 of	 the	 Act	 reflected	 the	 principle	 of	 the	 child’s	 right	 to	 access	
information	 relative	 to	 their	 wellbeing,	 found	 in	 Article	 17	 of	 the	 UNCRC.	 The	
section	provided	that	lawyer	for	the	child	must	take	all	reasonable	steps	to	ensure	
that	 the	 effects	 of	 a	 parenting	 order	 are	 explained	 to	 a	 child	 in	 a	 manner	 and	
language	the	child	can	understand.	
	









Section	 143	 provided	 the	 right	 for	 a	 child	 to	 appeal	 to	 the	High	 Court	 either	 an	
order,	a	decision	to	refuse	to	make	an	order	(other	than	an	interlocutory	or	interim	
order),	 a	 decision	 to	 dismiss	 proceedings	 or	 a	 decision	 to	 otherwise	 finally	
determine	proceedings.	
	
Section	 132	 re-enacted	 s	 29	 of	 the	 Guardianship	 Act	 1968	 providing	 for	 social	
work	 reports	 to	 be	 obtained	 on	 a	 child.	 Section	 133	 of	 the	 Care	 of	 Children	 Act	











authority	 for	 the	 court	 to	 order	 a	 written	 cultural,	 psychologist,	 psychiatrist	 or	
medical	report	on	a	child	who	is	the	subject	of	an	application	when	the	information	
the	report	will	provide	is	deemed	necessary	for	the	proper	disposition	of	a	case.		
I. Moving towards Child Inclusive Mediation 
By	2007	there	was	an	international	shift	to	include	children	in	mediation	with	both	
Australia	 and	 Wales	 establishing	 child	 inclusive	 dispute	 resolution	 models.381	
Family	 law	 in	 New	 Zealand	 was	 well	 and	 truly	 reflecting	 the	 paradigm	 shift	
towards	child	inclusiveness	in	dispute	resolution	processes	evident	in	the	drafting	
of	the	Family	Courts	Matters	Bill	 in	2007.	In	September	2008,	after	much	debate,	
the	 Family	 Courts	 Matters	 Bill	 was	 passed	 by	 Parliament.	 The	 Bill	 sought	 to	
improve	 the	 efficiency	 of	 Family	 Court	 proceedings	 but	 also	 incorporated	
recommendations	 from	 the	 Law	 Commission	 report	 to	 include	 children	 in	
counselling	 and	 mediation.382	The	 Family	 Courts	 Matters	 Bill	 was	 subsequently	
divided	into	12	Amendment	Acts	and	it	was	the	Care	of	Children	Amendment	Act	
2008	that	extended	counselling	and	mediation	services	to	include	children.	
(a) Child inclusive counselling and mediation 
Section	46T(3)(c)	allowed	for	children	to	be	involved	in	their	parents	counselling	
process	when	 in	 a	 dispute	 over	 day	 to	 day	 care,	 contact	 or	 guardianship	 of	 the	


















planning	of	 these	 initiatives	were	set	 to	occur	once	 resourcing	was	 finalised	and	
after	 the	 implementation	 of	 other	 aspects	 of	 the	 amendments	 under	 the	 12	
associated	 Amendment	 Acts. 383 	The	 expectation	 in	 2009	 was	 that	 the	
implementation	 of	 these	 changes	 was	 imminent.	 Also	 in	 2009	 the	 General	
Comment	on	Article	12	would	confirm	that	the	right	to	be	heard	in	any	judicial	and	
administrative	 proceedings,	 under	 paragraph	 2	 of	 Article	 12	 of	 the	 UNCRC,	was	
intended	 to	 include	 being	 heard	 in	 ADR	 proceedings,	 such	 as	 mediation384	This	
reaffirmed	both	the	appropriateness	and	importance	of	the	changes	about	to	take	
place	in	New	Zealand.	
(b) Failure to implement  
2009	would	pass	without	the	provisions	in	the	COCA	Amendment	Act	2008	being	
introduced.	Child	inclusive	counselling	and	mediation	would	not	come	to	fruition.	
Although	 no	 reason	 for	 the	 failure	 to	 implement	 the	 changes	 has	 ever	 formally	
been	given,	in	early	2008	the	New	Zealand	economy	had	slipped	into	a	recession	as	
the	world	experienced	the	 ‘Global	Financial	Crisis’	and	arguably	making	available	




would	 remain	 unchanged	 until	 2011	when	 the	 next	 reforms,	 that	would	 impact	









4. The Period 2011 to 2017 
A. Introduction 
The	overarching	 objective	 of	 the	 family	 justice	 system	 since	 its	 inception	 can	be	
summarised	 as	 ensuring	 the	 focus	 is	 on	 achieving	 timely	 resolution	 of	 family	
disputes	in	a	manner	that	is	as	holistic	and	conciliatory	in	nature	as	possible.	The	
conservation	of	 this	overarching	objective	has	arguably	been	 the	 impetus	 for	 the	
reviews	and	reforms	to	date	yet	from	the	inception	of	the	third	review	process	the	
undercurrent	of	a	Government	focus	on	fiscal	savings	could	not	be	avoided.385	With	
this	 fiscal	 focus	 and	 clear	 aim	 of	 reducing	 costs,	 the	 risk	 that	 children’s	
participation	rights	would	again	be	pushed	off	 the	agenda,	as	 they	were	 in	2009,	
was	a	legitimate	fear.	
	
The	 reforms	were	 significant	with	10	Acts	 amended	 as	well	 as	 the	 Family	Court	
Amendment	Rules	 (1	and	2)	passed	 in	 January	2014	 that	 came	 into	effect	 at	 the	




B. Family Justice Reforms 
The	 reforms	 provided	 for	 a	 new	 out-of-court	 system	 that	 included	 Parenting	




385	See	 generally	Ministry	 of	 Justice	Reviewing	the	Family	Court	a	Summary	(A	public	 consultation	
paper,	presented	by	the	Ministry	of	Justice,	September	2011),	in	this	paper	reference	was	made	to	
the	63%	increase	in	expenditure	of	the	Court	and	a	49%	increase	in	judicial	costs	with	only	a	small	
increase	 in	 application	 numbers	 and	 the	 growth	 in	 expenditure	 stated	 as	 unsustainable.	 The	
current	expenditure	was	also	stated	as	unsustainable.		
386	The	 10	 Amendment	 Acts	 that	 were	 the	 Care	 of	 Children	 Amendment	 Act	 (No.	 2)	 2013;	
Protection	 of	 Personal	 and	 property	 Rights	 Amendment	 Act	 2013;	 Property	 (Relationships)	
Amendment	Act	 (No.	 2)	 2013;	 Legal	 Services	Amendment	Act	 (No.	 2)	 2013;	 Family	 Proceedings	
Amendment	Act	(No.	2)	2013;	Family	Courts	Amendment	Act	2013;	Domestic	Violence	Amendment	
Act	 2013;	 Children,	 Young	 persons	 and	 Their	 Families	 Amendment	 Act	 2013;	 Child	 Support	
Amendment	Act	(No.	3)	2013;	The	Family	Dispute	Resolution	Act	2013.	
81 
PTS	 is	 a	 free	 information	 programme	 designed	 to	 teach	 parents,	 the	 effects	 of	
separation	 on	 children,	 together	 with	 skills	 parents	 can	 use	 aimed	 at	 reducing	
children’s	 stress	 during	 separation.	 PTS	was	 expanded	 through	 the	 reforms	 and	












themselves	without	 the	 assistance	 of	 the	 court.	 The	 focus	 of	 the	 balance	 of	 this	
chapter	 provides,	 a	 review	 of	 the	 changes	 to	 the	 Act	 and	 an	 overview	 of	 the	 ‘in	
court’	and	‘out	of	court	‘	systems	as	they	pertain	to	children’s	participation	rights,	
concluding	 with	 a	 summary	 of	 the	 impact	 of	 the	 reforms	 on	 children’s	
participation	rights	within	the	family	justice	system.	
C. The ‘In Court’ System and Child Participation 
The	reforms	introduced	a	three-track	system	that	significantly	changed	how	care	
of	 children	 proceedings	 would	 navigate	 the	 court	 system.	 An	 application	 to	 the	





388	See	 generally	 Care	 of	 Children	 Act	 2004,	 s	 46E(4),	 The	 exceptions	 for	 when	 FDR	 is	 not	
mandatory	before	 filing	Care	 of	 Children	Act	 2004	proceedings	 include	when	 an	 application	 is	 a	
cross	application,	an	application	 is	made	without	notice,	an	application	 is	 for	a	consent	order,	an	





The	 ‘without	 notice’	 track	 is	 now	 reserved	 for	 urgent	 applications	 to	 the	 court	








prescribed	 forms	and	 if	 the	application	 is	 for	a	parenting	order	or	a	variation	or	
discharge	of	a	parenting	order	the	application	must	include	a	mandatory	statement	
(and	 include	 exhibited	 proof)	 that	 they	 have	 attended	 PTS	within	 the	 preceding	
two	years	or	have	been	exempted	from	attending	PTS	because	they	are	unable	to	
participate	effectively.390		If	the	application	is	for	a	dispute	between	guardians	or	a	












389	Megan	 Gollop,	 Nicola	 Taylor	 and	Mark	 Henaghan	Evaluation	of	the	2014	Family	Law	Reforms:	
Phase	one	(Report	to	the	New	Zealand	Law	Foundation,	University	of	Otago,	February	2015)	at	5.	
390	Care	of	Children	Act	2004,	s	47B.	
391	Care	 of	 Children	 Act	 2004	 s	 47E.	 See	 generally	 Care	 of	 Children	 Act	 2004,	 s	 47E,	 in	 the	
alternative	 a	 party	 may	 provide	 an	 affidavit	 that	 provides	 evidence	 that	 one	 or	 both	 parties	 is	
unable	to	effectively	participate	in	FDR	or	that	domestic	violence	by	one	party	to	either	the	other	
party	or	the	child	has	occurred.	




provision	 of	 the	 Act,	 namely	 s	 4,	 the	welfare	 and	 best	 interest	 of	 the	 child,	was	
recomposed,	but	not	changed	substantively.	Section	6,	concerning	the	ascertaining	
of	 children’s	 views,	 remained	unchanged.	 Section	7B	 introduced	a	new	statutory	
duty	 on	 lawyers	 when	 giving	 advice	 to	 ensure	 the	 person	 they	 are	 advising	 is	
aware	of	the	child’s	need	for	their	welfare	and	best	interests	to	be	paramount	and	
provisions	for	when	lawyer	for	the	child	was	to	be	appointed	were	amended.393		
(a) Appointment of lawyer for the child post reforms 




Amendment	Act	 (No	2)	2013.	Section	7	of	 the	principal	Act	continues	 to	provide	

















to	 remove	 an	 order	 for	 return	 under	 the	Hague	Convention;	 introduction	 of	 jurisdiction	 to	 have	
Lawyer	for	Child	in	the	Care	of	Children	Act	2004	proceedings	to	attend	DV	proceedings.	




higher	 threshold	 than	previously	held	under	 the	Act	 imposed.	Whilst	 some	have	




The	majority	of	 lawyer	 for	 the	child	appointments	arise	 from	proceedings	under	
the	COCA.396	In	considering	whether	or	not	to	make	such	an	appointment	the	court	
must,	 firstly,	ascertain	whether	or	not	 there	are	safety	or	wellbeing	concerns	 for	
the	child	and	then	whether	or	not	the	appointment	 is	necessary.	Whilst	 the	term	
‘safety’	 is	 relatively	 straightforward	 to	 define,	 the	 term	 ‘wellbeing’	 is	 capable	 of	
very	wide	interpretation.		
	
Judge	 O’Dwyer	 held	 that	 the	 well-being	 of	 a	 child	 could	 be	 considered	 as	 often	
being	 threatened	 when	 parents	 in	 dispute	 issue	 court	 proceedings.397	Goodwin	
also	 stated	 that	 	 “it	 is	 arguable	 that	 any	 child	 who	 is	 subject	 of	 a	 parental	
separation	or	court	proceedings	is	a	child	who	has	their	well-being	threatened”.398	
	
The	 Oxford	 Dictionary	 defines	 the	 word	 ‘necessary’	 as	 meaning	 ‘essential’	 or	
‘needed	to	be	done’.399	In	considering	if	the	appointment	of	lawyer	for	the	child	is	
‘necessary’	 the	 court	 will	 have	 to	 give	 consideration	 to	 the	 overriding	 principle	
found	 in	 s	 4	 of	 the	 Act,	 being	 the	welfare	 and	 best	 interest	 principle,	 as	well	 as	
considering	 s	 6	 and	 the	 statutory	 obligation	 to	 give	 the	 child	 reasonable	


















number	 of	 appointments	 of	 lawyer	 for	 the	 child	 since	 the	 introduction	 of	 the	
reforms.400	However,	in	consideration	of	the	fact	that	the	overall	number	of	care	of	




New	 Zealand	 Family	 Law	 Section	 Best	 Practice	 Guidelines	 were	 produced.	 This	
confirmed	that	the	role	is	guided	by	the	principles	of	the	UNCRC	as	well	as	aiming	
to	 ensure	 there	was	 a	 quality	 and	 consistency	 of	 practice	 amongst	 practitioners	
acting	as	lawyer	for	the	child.402	The	requirement	for	the	lawyer	to	meet	the	child,	
unless	 it	 was	 determined	 inappropriate	 due	 to	 exceptional	 circumstances,	 was	
removed	from	s	7	of	the	COCA	in	the	reforms,403	and	was	instead	added	to	s	9B	of	
the	 Family	 Court	 Act	 1980,	 the	 section	 that	 codified	 the	 role	 of	 lawyer	 for	 the	
child.404	






400	Mary	 O’Dwyer,	 above	 n	 396,	 at	 39;	 and	 Geoff	 Adam	 “The	 2014	 Family	 Court	 Changes:	 Their	
impact	 and	what	 is	 happening	now”	 (2018)	 922	LawTalk	 48	 at	 64.	 There	was	 an	 initial	 drop	 in	






403	Care	 of	 Children	 Act	 2004,	 s	 7,	 replaced	 on	 31	 March	 2014,	 by	 s	 5	 of	 the	 Care	 of	 Children	
Amendment	Act	(No	2)	2013	(2013	No	74).		






The	 lawyer	 must	 meet	 with	 the	 child,	 unless	 the	 court	 directs	 that	 it	 is	









The	 lawyer	 is	 expected	 to	 represent	 the	 child	 in	 proceedings	 in	 a	 way	 that	
promotes	 the	 child’s	 welfare	 and	 best	 interests,	 ascertain	 the	 child’s	 views	 on	
matters	 “affecting	 the	 child	 and	 relevant	 to	 proceedings”,408	where	 appropriate	
and	convey	those	to	the	court,	assist	the	parties	to	reach	agreement	on	the	matters	




(c) Social workers reports 





406	Family	 Court	 Act	 1980,	 s	 9B(2)	 and	 (3).	 The	 lawyer	may	 of	 course	 seek	 a	 direction	 from	 the	










at	 the	 report	writer’s	 discretion.	A	 standard	brief	 is	 set	 for	 the	 reports	 and	may	
include,	 but	 is	 not	 limited	 to,	 assessment	 of	 the	 following:	 the	 child’s	 home	
environments,	parenting	style	and	ability	of	each	parent,	inter-parent	relationship	
and	 the	 child’s	 relationship	with	 their	 siblings,	 the	 effect	 for	 the	 child	 and	 their	
situation	when	siblings	do	not	share	the	same	house,	 the	need	for	supervision	of	
contact,	 and	what	 family/whānau	 resources	 and	 support	 networks	 are	 available	
for	the	parents.412	
	
In	 practice,	 the	 content	 of	 the	 reports	 is	 highly	 individualised	 and	 whether	 the	
child’s	views	are	conveyed	in	the	report	is	at	the	discretion	of	the	individual	social	
worker.	The	brief	provides	for	recommendations	to	be	made	on	the	necessity	for	
supervision	 of	 contact	 but	 in	 practice	 reports	 can	 extend	 to	 including	 other	
recommendations.	 There	 is	 no	 cost	 to	 the	 parties	 for	 the	 report;	 they	 are	
admissible	as	evidence,	and	the	report	writer	may	be	cross-examined	at	hearing.	
(d) Specialist reports  
While	provision	for	obtaining	social	worker	reports	was	unaffected	by	the	reforms	
the	 threshold	 required	 for	 obtaining	 psychological	 reports	 changed	 significantly.	
The	wording	of	 s	133	was	expanded	and	new	provisions	 require	 the	court	 to	be	
satisfied	 that	 the	obtaining	of	 such	a	 report	 is	now	essential,	 compared	with	 the	























on	 the	 obtaining	 of	 a	 specialist	 report.	 Nevertheless,	 it	 can	 be	 argued	 that	 as	
specialist	 reports	 are	 “about	 the	 child”419		 they	 could	 be	 considered	 as	 a	matter	
that	 “affects	 the	 child”.	420	Therefore,	 the	 child	 should	 be	 given	 reasonable	
opportunities	to	make	their	views	known	when	a	specialist	report	is	directed.	This	
approach	 is	 consistent	 with	 one	 of	 the	 two	 purposes	 of	 the	 Act	 which	 is	 to	




















Once	 commissioned	 the	 report	may	 be	 given	 or	 shown	 to	 a	 child	 only	with	 the	
court’s	direction.423	However,	 there	 is	a	requirement	 in	every	case	 for	 lawyer	 for	
the	 child	 to	 discuss	 the	 content	 of	 a	 specialist	 report	 with	 the	 child,	 unless	 the	
lawyer	 considers	 to	 do	 so	 would	 not	 be	 in	 the	 best	 interests	 of	 the	 child.424	On	
completion	the	report	is	also	released	to	the	parties’	lawyers.425		
	
Specialist	 reports	 are	 not	 designed	 with	 the	 objective	 of	 realising	 children’s	
participation	 rights	 but	may	 include	 their	 views.	They	hold	 the	potential	 to	help	
parties	re-focus	on	the	needs	of	their	children	and	reduce	conflict.	They	can	help	
inform	 a	 party	 about	 the	 relationship	 between	 the	 child	 and	 other	 parent,	 can	
assist	in	explaining	the	child’s	views	and	can	act	as	a	reality	check	against	party’s	
positions	 in	 the	 litigation.	 All	 these	 features	 can	 help	 promote	 conciliation	 and	




A	 weakness	 of	 the	 s	 133	 reports	 is	 the	manner	 in	 which	 they	 are	 released	 and	







of	New	Zealand	and	 is	discussed	 in	 the	 following	decisions,	AA	v	Family	Court	at	Auckland	 [2018]	
NZHC	 1638	 and	 DN	 v	 Family	 Court	 at	 Auckland	 [2019]	 NZHC	 2346	 and	 DN	 v	 Family	 Court	 at	
Auckland	[2020]	NZHC	210.		
423	Care	of	Children	Act	2004,	s	134(5).	






undoubtedly	 place	 a	 higher	 threshold	 for	 the	 requesting	 of	 psychologist	 reports.	
Concern	has	been	expressed	the	threshold	will	result	in	a	reduction	in	the	number	
of	 reports	being	ordered.426	The	 reality	 in	practice	 is	 that	 there	 are	 considerable	




are	 combined	with	 the	 higher	 threshold	 now	 required	 to	 request	 a	 report,	 	 the	
logical	 conclusion	 is	 that	 the	 number	 of	 psychologist	 reports	 being	 sought	 was	
likely	 to	 reduce.	 This	 has	 been	 confirmed	 and	 statistics	 show	 the	 number	 of	
reports	has	steadily	decreased	every	year	since	introduction	of	the	reforms.427	
(e) Cost contribution orders 
The	2014	reforms	also	saw	the	introduction	of	cost	contribution	orders	within	the	
in-court	system.	Section	135A	was	introduced	into	the	Care	of	Children	Act	2004	





The	 prescribed	 portion	 of	 costs	 to	 be	 repaid	 is	 two-thirds,	 normally	 payable	 in	
equal	shares	by	each	party.430	There	is	discretion	for	the	court	to	vary	the	amount	
payable	 by	 a	 party	 if	 repayment	 of	 the	 prescribed	 portion	 is	 held	 to	 be	




427	Number	 of	 service	 provisions	 for	 appointment	 of	 a	 s	 133	 report	 writer	 for	 the	 2012/13	 to	









services	as	 “a	deliberate	 legislative	move	 to	address	 fiscal	 constraints	within	 the	
family	justice	system”.433		
(f) Judicial interviews  
The	 judicial	 interview	 is	 the	 only	 available	 pathway	 for	 children	 seeking	 to	
participate	 directly	 in	 the	 New	 Zealand	 family	 justice	 system.	 The	 judicial	
interview	 is	 a	 long-standing	practice	 but	 also	 a	 fettered	opportunity.	 Lawyer	 for	
the	child	largely	controls	access	to	the	interview	with	the	best	practice	guidelines	
stating	the	lawyer	is	to	advise	the	court	if	they	consider	it	appropriate	for	the	child	
to	meet	the	 judge.434	Despite	this,	 judicial	 interviews	occur	reasonably	 frequently	
and	are	a	widely	accepted	practice.435		
	






covered	 in	 the	 meeting	 are	 information	 about	 the	 proceedings	 and	 process	 of	
decision-making,	 whilst	 removing	 the	 burden	 of	 responsibility,	 explaining	 the	
scope	of	confidentiality,	and	offering	to	show	the	child	the	courtroom.439	The	child	





435	Michelle	 Fernando	 “How	Can	we	Best	 Listen	 to	Children	 in	 Family	 Law	Proceedings?”	 (2013)	
21(3)	New	Zealand	Law	Review	387	at	387;	and	Pauline	Tapp,	above	n	399,	at	64.	
436	Aisling	 Parkes	 “Implementation	 of	 Article	 12	 in	 Family	 Law	 Proceedings	 in	 Ireland	 and	 New	
Zealand:	Lessons	Learned	and	Messages	Going	Forward”	 in	Tali	Gal	and	Benedetta	Faedi	Duramy	
(eds)	 International	Perspectives	and	Empirical	Findings	on	Child	Participation	From	Social	Exclusion	






desired	 outcome	 of	 the	 proceedings	 appears	 to	 be	 largely	 restricted	 to	 older	
children.440	
		
The	 individual	 judge	 can	 decide	 if	 the	 meeting	 will	 be	 recorded,	 and	 how	 the	
record	will	 be	 conveyed	 to	 the	 parties.441	Generally,	 information	 is	 shared	 and	 a	
record	of	the	meeting	provided	to	the	parties.442	If	shared,	the	parties	can	respond	
to	 the	 content	 of	 the	 interview	 by	 way	 of	 oral	 evidence	 or	 submissions.443	The	
meeting	 details	 can	 be	 held	 confidential	 if	 considered	 to	 be	 in	 the	 child’s	 best	






often	with	 lawyer	 for	 the	 child	 present	 along	with	 anyone	 else	 the	 judge	 deems	
appropriate.	445		
D. The Out-of-court System and Children’s Participation 
Under	 the	 reforms	 the	 most	 dramatic	 change	 for	 children’s	 participation	 rights	




process.	 The	 result	 is	 that	 the	 role	 of	 children	 in	 mediation	 and	 the	 role	 that	












children	 from	 the	 start	 of	 the	 dispute	 until	 the	 making	 of	 a	 parenting	 or	
guardianship	agreement	or	an	order	by	consent	in	the	Family	Court.	
	
There	 is	 nothing	 in	 the	 Act	 to	 prevent	mediators	 from	 including	 children	 in	 the	





mediation	but	before	any	agreement	 is	 finalised	or	 the	children’s	views	could	be	






blow	 to	 children’s	 participation	 rights	 and	 a	 serious	 breach	 of	 our	 international	
obligations	under	the	UNCRC.		
E. The Shift towards Child Inclusive Mediation in 2017 
In	December	2016	the	MOJ	implemented	a	new	FDR	service	model	with	increased	
hours.	This	 included	child	participation	as	an	essential	area	of	practice	requiring	
implementation,447	with	 greater	 opportunities	 for	 children	 to	 participate	 within	
future	 FDR	 processes.	 At	 this	 time	 there	 was	 no	 legislative	 or	 policy	 directive	
around	 child-inclusion	 or	 even	 a	 set	 of	 national	 guidelines.	 Each	 of	 the	 FDR	




the	FDR	processes	 in	place	 since	231	March	2014	and	 identified	 child	participation	 and	 cultural	
competency	as	new	area	of	practice,	that	were	considered	critical	to	implement.		
94 
practice,	 guidelines	 and	 training	 of	 their	 contracted	 mediators	 and	 child	
consultants.448		
	
The	 suppliers	 all	 implemented	 slightly	 different	 child	 inclusive	 services,	 the	
participation	 practices	 across	 suppliers	 vary	 significantly	 with	 no	 uniformity	 in	
how	children	are	to	be	involved.	Some	children	meet	with	the	mediator	who	then	
conveys	the	child’s	views	to	the	parents	 in	a	 joint	mediation	session,	while	other	




children,	 the	 scope	 of	 confidentiality	 for	 children,	 or	 parental	 consent	
requirements.450		
	





how	 the	views	of	 the	child	 should	be	conveyed	 to	parents	and	 incorporated	 into	
the	mediation	session(s),	and	whether	or	not	the	child	should	attend	at	least	part	
of	the	mediation	session	with	their	parents. 
5. Further Review of the Family Justice System: 2018 to 2019 
In	August	2018	the	Minister	of	 Justice,	 the	Honourable	Andrew	Little,	announced	











by	 conflict,	 delays	 and	 the	 expense	 that	 court	 proceedings	 can	 cause,	 there	 had	
been	significant	criticism	of	them.			A	key	objective	of	the	reforms	was	to	provide	a	
modern	 and	 accessible	 family	 justice	 system	 that	 was	 efficient,	 accessible,	
responsive	to	children	and	vulnerable	people	and	where	possible,	and	appropriate,	
encouraged	 individual	 responsibility. 451 	However,	 four	 years	 post	 reform	
significant	 concerns	 were	 raised	 about	 the	 way	 the	 family	 justice	 system	 was	

















recognised,	 but	 described	 as	 being	 developed	 and	 implemented	 in	 an	 ad-hoc	
manner	 with	 concern	 expressed	 for	 the	 lack	 of	 national	 guidelines	 for	 child-
	
451	MM	Gollop,	NJ	Taylor,	 C	Cameron	and	N	Liebergreen	Parenting	Arrangements	after	Separation	














and	 the	 FDR	 Act	 2014.458	They	 recommended	 both	 Acts	 were	 amended	 and	
children’s	 participation	 made	 a	 guiding	 principle.459	This	 would	 bring	 the	 Acts	
more	 in	 line	 with	 s	 5(1)(a)	 of	 the	 Oranga	 Tamariki	 Act	 1989,	 where	 a	 guiding	
principle	to	be	applied	when	exercising	duties	under	the	Act	includes	the	duty	to	
assist	and	encourage	children	to	participate	and	express	their	views	and	to	ensure	
those	 views	 are	 taken	 into	 account.460		 The	 Independent	 Panel	 recommended	





order	 to	 the	 child.	 Further,	 s	 11(2)	 creates	 a	 duty	 to	 support	 the	 child	 in	 their	
participation,	 explain	 the	 options	 available	 to	 the	 decision-maker,	 how	 these	
options	may	affect	the	child,	take	the	child’s	views	into	account	and	for	any	written	
decision	 to	set	out	 the	child’s	views	and	 if	 they	were	not	 followed	 to	 include	 the	
reasons	for	not	doing	so	as	well	as	explaining	the	decision,	reasons	for	it	and	how	
it	 will	 affect	 the	 child.	 These	 are	 elements	 that	 contribute	 to	 children’s	


















role,	 there	was	 inconsistent	practices	between	 lawyers	and	they	 lacked	adequate	
knowledge	and	skill	to	advocate	for	children.464	Recommendations	were	made	for	
the	 strengthening	 of	 professional	 development	 for	 and	 improving	 supervision	
requirements	of	 lawyer	 for	 the	child.465	They	also	suggested	appointment	panels,	
responsible	 for	 selection	 of	 lawyer	 for	 the	 child,	 should	 include	 a	 child	
development	specialist.466		
	
With	 regard	 to	 system	 wide	 issues,	 the	 Independent	 Panel	 identified	 that	 the	
family	 justice	 services,	 including	 existing	 child	 participation	 processes,	 are	

















470	At	 24.	 Te	 Tiriti	 o	 Waitangi/The	 Treaty	 of	 Waitangi	 is	 a	 formalised	 agreement	 between	 the	
sovereigns	of	New	Zealand	and	the	British	Crown	signed	in	1840.	The	Treaty	places	an	obligation	
on	Government	 to	 respect	 the	 right	 of	 self-determination	 for	Māori.	 In	New	 Zealand	 the	UNCRC	
needs	to	be	implemented	in	the	context	of	Te	Tiriti	o	Waitangi	and	part	of	respecting	participation	
rights	 of	 Māori	 children	 includes	 recognising	 children’s	 views	 must	 be	 considered	 within	 the	
context	of	their	whānau/family.	
98 

















Also	 recommended	 was	 the	 lowering	 of	 the	 threshold	 for	 obtaining	 a	 cultural	
report	 about	 a	 child,	 pursuant	 to	 s	 133(2)	 of	 the	 COCA.475	Presently	 a	 cultural	
report	about	a	child	can	only	be	obtained	if	the	court	is	satisfied	the	information	in	
the	 report	 is	 essential	 for	 the	 proper	 disposition	 of	 the	 application,	 	 is	 the	 best	
source	of	the	information,		any	delay	in	obtaining	the	report	will	not	unduly	delay	














is	 another	 area	 for	 redress.	 Section	 6	 of	 the	 COCA	 provides	 that	 in	 all	 matters	
affecting	the	child	the	child	must	be	given	reasonable	opportunity	to	express	their	











2020.	 On	 15th	May	 2020	 the	Minister	 of	 Justice,	 the	 Honourable	 Andrew	 Little,		
made	 one	 announcement	 on	 the	 reforms	 in	 a	 media	 release.	 The	 release	
introduced	the	Family	Court	(Supporting	Families	in	Court)	Legislation	Bill.479		The	
Bill	 forms	 part	 of	 a	 $62	 million	 package	 designed	 to	 improve	 access	 to	 legal	
representation	 and	 legal	 aid	 for	 parties	 in	 the	 Family	 Court,	 establish	 better	

















prescribed	 by	 statute.	 20th	 century	 New	 Zealand	 was	 at	 the	 forefront	 of	 the	
movement	 worldwide	 encouraging	 growth	 in	 the	 opportunities	 for	 child	
participation	in	private	law	proceedings.	Innovative	practices	were	introduced	and	















towards	 realising	 children’s	 participation	 rights	 came	 in	 the	 second	 half	 of	 the	
century	 with	 the	 introduction	 of	 the	 role	 of	 counsel	 for	 the	 child.	 This	 was	 a	






it	 was	 adopted	 in	 1989.	 Childhood	 Studies	 and	 Sociocultural	 Theory	 endorsed	
children’s	agency	and	the	socially	constructed	nature	of	childhood.	By	 the	end	of	
the	 20th	 century	 children’s	 participation	 in	 private	 law	 disputes	 concerning	




At	 the	 start	 of	 the	 21st	 century	 there	 were	 indications	 of	 a	 shift	 towards	 even	





Further	 reform	 in	 2014	 resulted	 in	 the	 family	 justice	 system	 acquiring	 more	
hallmarks	of	a	user-pays	system	than	previously.	The	effects	of	this	fiscally	driven	
policy	were	 really	 no	 different	 to	what	 had	happened	 to	 children’s	 participation	
opportunities	 prior	 to	 the	 reforms.	 The	 in-court	 process	weakened	 participation	
opportunities	by	increasing	the	threshold	required	for	appointment	of	lawyer	for	
the	 child	 and	 the	 out-of-court	 legislation	 was	 silent	 on	 children’s	 participation	
entirely.	
	
Considerable	 inconsistency	 is	 evident	 in	 this	 examination	 of	 children’s	
participation	rights	in	private	law	disputes	throughout	the	periods	reviewed.	As	in	
England,	 children’s	 participation	 rights	 within	 the	 New	 Zealand	 family	 justice	
system	 emerged	 from	 the	 historically	 entrenched	 practice	 of	 judicial	 interviews,	
evolved	 and	 gained	 strength	 in	 in-court	 processes	 through	 the	 20th	 century.	
Support	 for	 greater	 participatory	 opportunities	 for	 children	 in	 the	 family	 justice	









appointed	by	 the	 government	 to	 review	 the	 2014	 family	 justice	 system	 reforms.	
The	 Independent	Panel	 subsequently	expressed	concern	 for	 the	apparent	ad	hoc	
manner	 in	 which	 FDR	 child	 participation	 processes	 had	 been	 developed	 and	
implemented.	The	monocultural	nature	of	the	family	justice	system	was	identified	







The	 next	 chapter	 outlines	 and	 examines	 children’s	 participation	 rights	 across	
legislation	covering	adoption,	care	and	protection,	youth	justice,	domestic	violence,	







Children’s Participation Opportunities in Other Areas of Family Law 
	
1. Introduction 
Participation	rights	 for	children	were	not	 just	 limited	to	private	 law	disputes	but	
were	 also	 created	 in	 legislation	 governing	 several	 other	 allied	 areas	 of	 New	
Zealand’s	 family	 law	 during	 the	 19th	 and	 20th	 centuries.	 The	modern	 notion	 of	
ascertaining	the	child’s	views	as	a	mandatory	requirement	in	private	law	disputes,	












prove	 to	be	significantly	 inconsistent	with	regard	 to	children’s	participation.	The	
relevant	 areas	 of	 family	 law	 and	 this	 inconsistency	within	 and	 between	 them	 is	
examined	in	this	chapter.	The	21st	century,	to	date,	has	been	a	time	of	significant	
family	law	reform	yet	it	continues	to	highlight	the	absence	of	a	coherent	thematic	





domestic	 violence,	 international	 child	 abduction,	 relationship	 property,	 child	
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support	 and	 in	 the	 law	 relating	 to	 domestic/family	 proceedings	 and	 consent	 to	
medical	treatment	by	minors.	
2. Adoption Law 
Adoption	is	not	a	modern	concept;	historical	records	of	informal	adoptions	can	be	
traced	 to	 15th	 century	 Rome.482	Adoption	 legislation	 is	 however	 a	 relatively	
modern	notion.		
	
There	was	history	 of	 informal	 adoption	 across	 all	 social	 classes	 in	England.483	In	
the	19th	century,	organisations	interested	in	children’s	welfare	began	to	push	for	
adoption	 legislation	 to	 be	 introduced.484	When	 proposed,	 adoption	 legislation	
nevertheless	 became	 stalled	 due	 to	 issues	 of	 “illegitimacy,	 inheritance	 and	
class”.485	There	would	be	no	legislative	action	until	1918.486				
	
In	 the	 colonies,	 there	were	 not	 the	 same	 reasons	 to	 delay	 progressive	 adoption	
laws.	 There	 was	 rising	 concern	 for	 children’s	 welfare	 with	 indentured	 child	
labour487	and	also	a	belief	 that	a	child’s	 illicit	origins	could	be	overcome	by	 their	
placement	 in	 a	 proper	 spiritual	 setting.488	The	 United	 States	 of	 America	 led	 the	
world	by	 introducing	adoption	 legislation.	The	Massachusetts	Adoption	Act	1851	








485	Keith	 C	 Griffiths	 New	 Zealand	 Adoption:	 History	 and	 Practice:	 Social	 and	 Legal	 1840-1996:	
Process	 and	 practice,	 special	 issues,	 records	 and	 access,	 Māori	 adoption,	 statutes	 and	 rules,	
bibliography,	case	law	indexes	(Wellington,	1997)	at	3;	and	see	generally	Jamil	S	Zainaldin,	above	n	
92,	at	1045,	Adoption	was	also	viewed	as	a	threat	to	security	of	titled	land,	the	ownership	of	which	





489	David	 Ray	 Papke	 “Pondering	 Past	 Purposes:	 A	 Critical	 History	 of	 American	 Adoption	 Law”	
(1999-2002)	102	West	Virginia	Law	Review	459	at	462;	and	Jamil	S	Zainaldin,	above	n	92,	at	1042.	
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3. Adoption Law in New Zealand  





There	 were	 two	 main	 objections	 to	 the	 Bill.492	The	 first	 was	 based	 on	 moralist	
grounds:	 by	 legitimising	 the	 illegitimate	 child	 social	 irresponsibility	 would	 be	
encouraged	and	social	offenders	would	be	“able	to	avoid	the	consequences	of	their	
misdeeds”.493	The	second	objection	concerned	the	possibility	that	adoption	might	
be	 used	 to	 obtain	 children	 for	 immoral	 purposes	 or	 to	 provide	 cheap	 slave	




Despite	 the	opposition,	New	Zealand	became	the	 first	Commonwealth	country	 to	
pass	adoption	law	with	the	Adoption	Act	1881.496	Under	the	Act,	children	under	12	
years	of	age	could	be	adopted,	married	applicants	had	to	be	at	least	18	years	older	
than	 the	 adoptee,	 single	 applicants	 had	 to	 be	 the	 same	 sex	 as	 the	 adoptee	 or	 at	
least	40	years	older	and	consent	of	the	birth	parents	was	required,	unless	the	child	






















In	 requiring	 the	 consent	 of	 the	 adoptee,	 the	Act	 strengthened	 the	 legal	 status	 of	
children	in	adoption	proceedings.	The	consent	requirement	would	remain	in	place,	
unfettered,	for	the	next	47	years.	501		




In	 support	 of	 consent	 being	 subject	 to	 the	 court’s	 discretion,	 it	was	 argued	 that	
court	concealment	of	adoption	proceedings	was	sometimes	appropriate,	affording	

























Once	 established,	 courts	 frequently	 received	 applications	 for	 the	 exercise	 of	 the	
discretion.507		 This	 was	 most	 often	 sought	 in	 situations	 where	 the	 adoptee	 was	




with	 their	participation	opportunities.	Within	13	years,	 adoptees’	 consent	would	
be	removed	altogether.		
C. Children’s Wishes and the Adoption Act 1955 







	 Court	 shall	 be	 satisfied…	 (b)	 That	 the	 welfare	 and	 interests	 of	 the	 child	
	 will	 be	 promoted	 by	 the	 adoption,	 due	 consideration	 being	 for	 this	
	 purpose	 given	 to	 the	 wishes	 of	 the	 child,	 having	 regard	 to	 the	 age	 and	
	 understanding	of	the	child.510	
	












Only	 conjectural	 conclusions	 can	be	drawn	 from	available	 sources	as	 to	why	 the	
phrase	 ‘wishes	 of	 the	 child’	 replaced	 the	 previous	 consent	 provisions.	 Campbell	




D. Eliciting the Wishes of the Child  
Despite	 the	 provision	 of	 s	 11(b)	 of	 the	 1955	 Act,	 no	 formal	 mechanisms	 were	
implemented	 to	elicit	 the	wishes	of	 the	child,	and	 this	 remains	 true	 today.	Three	
pathways	 are	 used	 to	 elicit	 the	 child’s	 wishes:	 a	 social	 worker’s	 report,	
appointment	of	counsel	to	assist,	and	a	judicial	interview	with	the	child.	
	
In	most	cases	 the	only	documented	 information	recording	 the	child’s	wishes	will	
emerge	in	the	social	worker’s	report.514	There	is	no	prescribed	form	for	the	reports	












512 Adoption	 Act	 1950(UK);	 see	 generally	 I	 D	 Campbell,	 above	 n	 511,	 at	 24,	 the	 first	 English	













E. Summary of New Zealand Adoption Law 
The	Adoption	Act	1955	has	remained	in	place,	unamended,	since	it	took	effect.	The	
deficiencies	 associated	 with	 the	 lack	 of	 formal	 mechanisms	 for	 ascertaining	 the	
child’s	 wishes,	 continue.	 For	 the	 past	 thirty	 years	 successive	 governments	 have	
promised	adoption	law	reform,	but	this	has	not	occurred.521	The	Act	does	include	
some	 progressive	 elements	 for	 children’s	 participation,	 particularly	 around	 the	
ascertainment	 of	 their	 wishes,	 but	 lacks	 any	 formal	 framework	 for	 this	 to	 be	
undertaken.	 Historically,	 adoption	 law	 was	 much	 stronger	 on	 children’s	
participation	 as	 the	 adoptee’s	 consent	 was	 required.	 However,	 children’s	
participation	 opportunities	 were	 eroded	 when	 an	 adoptee’s	 statutory	 right	 to	
consent	was	weakened	by	court	discretion,	and	later	removed	entirely.		
	
In	 stark	 contrast	 to	 adoption	 law,	 children’s	 participation	 rights	 have	 gained	 in	
strength	in	the	care	and	protection	and	youth	justice	laws	of	New	Zealand.		
4. Children, Young Persons and Their Families Act 1989 
The	Children	and	Young	Persons	Act	1974	related	to	children	and	young	persons	
in	need	of	care	and	protection	or	those	who	offended	against	the	law.	Calls	for	the	
Act	 to	 be	 revised	 during	 the	 1980s	 were	 described	 as	 being	 motivated	 by	 the	
desire	to	keep	legislation	abreast	of	the	social	and	demographic	changes	marking	
society	 at	 the	 time.522	The	Act	was	 extensively	 criticised	 in	many	 aspects.523	One	





522	David	 Swain,	 “Family	Group	Conferences	 in	Child	Care	 and	Protection	 and	 in	Youth	 Justice	 in	
Aotearoa/New	Zealand”	(1995)	9	International	Journal	of	Law	and	Family	155	at	159.	
523	At	155.	
524	Guy	 Burns	 and	 Frank	 Fruchtel	 “Family	 Group	 Conference:	 A	 Bridge	 Between	 Lifeworld	 and	
System”	(2014)	44	British	Journal	of	Social	Work	1147	at	1154.	
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Furthermore,	 Māori	 families	 were	 being	 denied	 “their	 own	 ways	 of	 problem	
solving	and	decision-making”.525		
	
A	 lengthy	 consultation	 process	 was	 instigated,	 and	 a	 Ministerial	 Advisory	




Puao-Te-Ata-Tu	 (Day	 Break),	 the	 report	 of	 the	 advisory	 group,	 was	 released	 in	
1988.	It	found	a	disproportionate	number	of	Māori	children	placed	in	state	care	for	
minor	 offences	 as	 a	 result	 of	 culture	 of	 racism	 within	 the	 Department.527	The	
report	also	 identified	a	 “profound	misunderstanding	or	 ignorance	of	 the	place	of	
the	 child	 in	 Māori	 society	 and	 its	 relationship	 with	 whānau,	 hapū	 and	 iwi	
structures”.528	
	
Key	 recommendations	 in	 the	 report	 included:	 a	 review	 of	 the	 Children	 Young	
Persons	and	Their	Families	Act	1974,	 for	Government	 to	endorse	an	objective	 to	
counteract	 all	 forms	 of	 cultural	 racism	 in	New	Zealand	 and	 to	 incorporate	 in	 all	
policy,	the	values,	culture	and	beliefs	of	Māori	people.529	
	




Under	 the	 1989	 Act,	 family	 empowerment	 and	 promotion	 of	 the	 well-being	 of	
children	 and	 their	 families	 were	 key	 principles.530	The	 Act	 recognised	 that	 the	
needs	 of	 abused	 and	 neglected	 children	 differ	 from	 those	 who	 have	 offended	
	
525	At	1147.	
526	Emily	Keddell	 ”Cultural	 Identity	and	 the	Children	Young	Persons	and	 their	Families	Act	1989:	
Ideology,	Policy	and	Practice”	(2007)	32	Social	Policy	Journal	of	New	Zealand	49	at	50.	






against	 the	 law,	 whilst	 acknowledging	 the	 common	 dynamics	 and	 providing	
similar	means	for	attending	to	these	problems.531	The	strengthening	of	children’s	
participation	 opportunities	 would	 be	 an	 incidental	 benefit	 from	 the	 Act	 coming	
into	force.	
	
The	 Act	 was	 the	 first	 family	 and	 social	 policy	 statute	 to	 explicitly	 legislate	 for	
cultural	values	and	 included	a	number	of	Māori	 concepts.532	The	Puao-Te-Ata-Tu	




care	 for	 a	 child	 removed	 from	 its	 whānau,	 recognising	 the	 importance	 of	
maintenance	of	cultural	identity	for	children.533	
	
The	 Act	 also	 expanded	 opportunities	 for	 children	 to	 participate	 directly	 in	
proceedings	 in	 both	 the	 care	 and	 protection	 and	 youth	 justice	 systems.	 One	
particularly	 innovative	 method	 of	 participation	 for	 children	 came	 with	 the	
development	 of	 the	 Family	 Group	 Conference	 (FGC).	 The	 FGC	 was	 recognised	
internationally	as	being	uniquely	child-focused	in	approach.534	
	
The	 FGC	 model	 was	 broadly	 based	 on	 the	 Māori	 and	 Polynesian	 idea	 of	 the	
extended	 family	 and	 understanding	 that	 problem	 solving	 lay	 not	 just	 with	 an	
individual,	 but	 with	 the	 wider	 family.535	Placing	 the	 FGC	 centrally	 in	 the	 Act	
















same	 rules/procedures.538	Those	 able	 to	 attend	 the	 FGC	 are	 the	 child	 or	 young	
person,	 their	 parents,	 caregivers,	 guardians,	 whānau	 and	 support	 people;	 the	
informant,	 the	 victim	 or	 a	 representative	 of	 the	 victim,	 their	 family	 and	 support	
people.539	The	 FGC	 is	 run	 differently	 for	 care	 and	 protection	 and	 youth	 justice	
proceedings	
B. FGCs in Care and Protection Proceedings 
Each	FGC	starts	with	an	information	phase.	The	family	is	advised	of	the	details	of	
the	 investigation	 and	 why	 it	 is	 considered	 the	 child	 is	 in	 need	 of	 care	 and	
protection.540	Professionals	 then	 provide	 relevant	 information	 to	 the	 family	 to	
assist	them	with	making	informed	decisions	and	plans	for	the	child.541	The	family	
then	 privately	 discusses	 the	 situation,	 available	 options,	 and	 possible	 solutions	
before	coming	up	with	a	plan.542	
	
A	 care	 and	 protection	 service	 coordinator	 is	 involved	 in	 the	 final	 phase	 and	
























justice	 FGC.549	Another	 key	 concept	 is	 the	 responsibility	 for	 offending	 does	 not	
simply	 lie	with	 the	 individual,	 but	with	 the	young	person’s	 family	or	whānau,	 as	















their	 custody,	 pending	 a	 hearing.	 In	 all	 cases	 an	 FGC	must	 take	 place	where	 a	 charge	 is	 proved,	
before	the	court	can	make	a	decision,	Children	Young	Persons	and	Their	Families	Act	1989,	s	248.	









their	 views	 ascertained	 by	 a	 youth	 justice	 coordinator,554	who	 then	 acts	 as	 a	
facilitator	 at	 the	 FGC.	 Participation	 is	 a	 right	 of	 the	 young	 person,	 even	 if	 in	
custody,	although	they	can	choose	not	to	attend.555		
D. Children’s Attendance at FGCs 
The	right	of	children	to	participate	in	FGCs	is	heavily	fettered	by	the	discretionary	
power	of	 the	 coordinator	 to	determine	 if	 an	FGC	 should	be	held	 in	youth	 justice	
cases	and	whether	a	child	should	participate,	in	care	and	protection	cases.		
	
In	 2017	 a	 review,	 to	 examine	 the	 quality	 of	 preparation	 for	 and	 experiences	 of	
children	who	participated	in	FGCs,	was	undertaken.556	The	review	focused	on	the	
preparation	phase	of	the	FGC	known	as	hui	a	whānau.	The	review	found	it	was	the	
norm	across	most	 sites	 to	not	 include	 children	 in	hui	 a	whānau.557	The	desire	of	
social	workers	to	protect	children	from	harm	was	the	reason	usually	cited	for	non-
inclusion.558	The	 review	did	not	 examine	 levels	of	 children’s	participation	during	
the	 facilitation	 phase	 of	 the	 FGC.559	The	 reality	 is	 the	 number	 of	 children	




consistent	 preparation	 of	 children	 for	 FGCs	 and	 a	 lack	 of	 attention	 given	 to	





556	Office	 of	 the	 Children’s	 Commissioner	 Fulfilling	the	vision:	 Improving	Family	Group	Conference	
Preparation	and	Participation	2017	at	7.	In	total	6	sites	were	visited	they	involved	a	mix	of	care	and	
protection	and	youth	justice	sites.	One	of	the	purposes	of	the	review	was	to	examine	the	impact	of	














Touted	 as	 a	 world	 leading	 initiative	 promoting	 children’s	 participation,	 the	
findings	of	the	review	show	the	participation	rights	of	children	in	FGCs	are	being	
subjugated	by	adult	centrism.			
E. Further Participation Opportunities in the CYPTF Act 1989 
An	overarching	principle	was	created	in	the	Act	allowing	for	the	direct	and	indirect	





appropriate	 to	 the	 child’s	 age	 and	 level	 of	 maturity.564	A	 further	 principle	
stipulated	that	proceedings	of	any	type	must	be	explained	to	a	child	 in	a	manner	
and	 language	 the	 child	 understands,	 including	 explaining	 the	 right	 to	
representation	 and	 an	 explanation	of	 any	orders	made,	 provisions	 for	 variations	
and	rights	of	appeal.565	
	
The	 mechanism	 for	 eliciting	 the	 views	 of	 the	 child,	 in	 care	 and	 protection	
proceedings,	 was	 provided	 in	 s	 159	 of	 the	 Act.566	This	 section	 prescribed	 the	













• to	 attend	 the	 hearing	 of	 care	 and	 protection	 proceedings	 in	 the	 Family	
Court;567		
• to	request	and	attend	a	mediation	conference;568		








Further	 participation	 opportunities	 within	 the	 youth	 justice	 system	 include	 the	
right	to	appeal	decisions	of	the	Youth	Court	by	making	an	appeal	to	the	High	Court	
of	New	Zealand.573		
F. Commissioner for Children 
The	 Act	 also	 made	 provision	 for	 the	 appointment	 of	 a	 Commissioner	 for	
Children.574	This	was	 a	 new	 role	with	 the	 objective	 of	monitoring,	 assessing	 and	
reporting	on	services	provided	to	children	in	state	care.	 It	 involved	wide	ranging	
functions	 from	compliance	 to	 involvement	 in	both	research	and	policy	related	 to	
the	well-being	of	children.	The	establishment	of	the	Office	of	the	Commissioner	for	















recommendations	made	with	 regard	 to	 the	CYPTF	Act,	monitoring	and	assessing	
the	 policies	 and	 practices	 of	 the	 Department	 of	 Social	Welfare	 and	 encouraging	
policies	and	services	within	the	Department	that	promoted	the	welfare	of	children,	





also	 extended	 by	 adding	 responsibility	 for	 raising	 awareness	 of	 the	 UNCRC	 and	
enabling	 the	 Commissioner	 to	 report	 directly	 to	 the	 Prime	 Minister	 on	 matters	
affecting	children’s	rights.577	
	
The	 new	 social	 paradigm	 on	 the	 status	 of	 children,	 combined	 with	 the	 by	 now	
embedded	 right	 to	 participate	 enshrined	 in	 the	UNCRC,	 provided	 the	 foundation	
for	 greater	 child	 participatory	 opportunities	 in	 the	 New	 Zealand	 family	 justice	
system	in	the	21st	century.	This	would	lead	to	the	biggest	reforms	witnessed	in	the	
system	to	date.	
G. Review and Reform of the CYPTF Act 
In	 2011	 a	 Green	 Paper	 on	 vulnerable	 children	was	 published	 by	 the	Ministry	 of	
Social	 Development	 to	 kick	 start	 discussion	 about	 how	 the	 lives	 of	 vulnerable	
children	 could	 be	 improved.	578	Predominant	 themes	 from	 submissions	 on	 the	













Those	 submissions	 contributed	 to	 the	 development	 of	 the	 White	 Paper	 for	
vulnerable	children	published	by	the	Ministry	in	October	2012.	This	paper	set	out	







Submissions	 received	 in	 the	 review	 included	 criticism	 of	 the	 system	 for	 ranking	
the	 stability	 of	 family	 higher	 than	 the	 welfare	 and	 rights	 of	 children.582	It	 was	
thought	to	require	a	more	child-centred	and	rights-focused	approach.583	From	this	
review	 the	 recommendation	 for	 a	 major	 overhaul	 of	 the	 care	 and	 protection	
system	 and	 lesser	 reform	 of	 the	 youth	 justice	 system	 were	 made.584	The	 Panel		
described	the	degree	of	the	alterations	required	as	“substantial”.	585	
	
Commencing	 in	2014,	 the	 changes	 focused	on	 expanding	 children’s	 participation	
opportunities	 in	 care	 and	 protection	 proceedings.	 The	 Vulnerable	 Children	 Act	
2014	was	enacted.	The	broad	objectives	of	the	Act	were	to	improve	the	well-being	
of	 vulnerable	 children	 and	 to	 strengthen	New	Zealand’s	 child	 protection	 system.	
	




setting	 out	 actions	 and	 timeframes,	 thirdly	 volume	 three	 containing	 evidence	 and	 the	 detailed	











One	 of	 its	 provisions	 required	 measures	 be	 taken	 to	 increase	 children’s	




1st	April	 2017.	 It	 has	 child-centred	goals	 and	 is	designed	 to	put	 children’s	 safety	
and	 well-being	 first,	 providing	 a	 single	 point	 of	 accountability	 for	 children	 and	
improving	pathways	for	children	to	raise	concerns.588	
	
A	 duty	 was	 placed	 on	 the	 Ministry’s	 Chief	 Executive	 to	 provide	 children	 with	




purpose	of	 this	 is	 to	contribute	to	the	continued	 improvement	of	 the	actions	and	
services	provided	under	the	Act	through	engagement	with	child	participants.592	
	
The	 pathway	 for	 this	 new	 participation	 opportunity	 was	 created	 when	 the	







589	The	 Children	 Young	 Persons	 and	 Their	 Families	 (Advocacy,	 Workforce	 and	 Age	 Settings)	
Amendment	Act	2016,	s	6	amending	s	7	(Duties	of	the	Chief	Executive)	by	inserting	new	s	7(2)(bb).	








H. VOYCE Whakarongo Mai 
VOYCE	 is	 an	 independent	 connection	 and	 advocacy	 service	 run	 as	 a	 non-
government	 charitable	 trust,	 aiming	 to	 promote	 the	 voice	 of	 the	 child	 at	 both	 a	
systematic	and	 individual	 level.593	Its	core	 function	 is	 to	connect	children	 in	care,	
assisting	them	to	build	a	“positive	care	identity”594	and	influence	the	development	
of	 services	 that	 will	 support	 children’s	 individual	 and	 collective	 rights.595	The	
service	 is	 available	 for	 children	 aged	 between	 0-25	 years,	 in	 care	 or	 ‘care-
experienced’,	 and	ensures	 children	 in	 care	have	an	 independent	person	 to	 speak	
to.596	
	
Children’s	 access	 to	 information	 about	 VOYCE,	 and	 to	 the	 service	 itself,	 can	 be	
facilitated	 through	 multiple	 platforms	 including	 written	 material	 provided	 in	 a	
welcome	 pack	 when	 a	 child	 enters	 care,	 connection	 events,	 social	 media	 using	
Facebook	and	Instagram,	a	toll-free	phone	number	and	an	interactive	website.597	
	
VOYCE	 introduced	 a	 new	 pathway	 for	 children’s	 participation.	 Its	 multiple	
platforms	 reflect	 a	modern	 approach	 to	 enabling	 participation	 and	 supports	 the	
mandate	to	encourage	and	assist	children	to	participate	and	express	their	views.		
	
VOYCE	 exemplifies	 the	 improved	 legal	 status	 of	 children	 and	 the	 effect	 on	
participation	rights	when	a	more	child	centred	approach	in	legislation	is	provided	
in	the	New	Zealand	family	justice	system. 
I. Oranga Tamariki Act 1989 (Children’s and Young People’s Wellbeing Act 1989) 
In	 2017	 the	 principal	 Act	 was	 amended	 and	 renamed.	 On	 14th	 July	 2017	 the	
Children	Young	Persons	and	Their	Families	(Oranga	Tamariki)	Legislation	Bill	was	
	







enacted	 and	 the	Oranga	 Tamariki	 Act	 1989	 Children’s	 and	 Young	 People’s	Well-
being	Act	1989	introduced	(“Oranga	Tamariki	Act”).	
	
The	 Oranga	 Tamariki	 Act	 introduced	 the	 general	 principle	 that	 the	 welfare	 and	
interests	of	the	child	shall	be	of	paramount	consideration.598	The	previous	statute	
(the	CYPFT	Act	1989)	 required	 the	child’s	welfare	and	 interests	 to	be	a	deciding	
factor	only	where	there	was	a	conflict	of	principles	or	interests.599	Section	13(1)	of	
the	 2017	 amendments	 to	 the	 Act	 further	 reinforced	 this	 improved	 status.	 This	
section	 detailed	 the	 principles	 to	 be	 followed	 in	 both	 care	 and	 protection	
proceedings	 and	 appeals	 against	 decisions	 of	 the	 Family	 Court,	 confirming	 the	
welfare	and	interests	of	the	child	as	the	paramount	consideration.600	This	brought	




sections	 of	 the	 Act	 compliant	with	 the	 principles	 of	 Article	 3	 of	 the	 UNCRC	 and	
aligned	them	with	the	wording	of	the	COCA.		
	
Other	 changes	 designed	 to	 improve	 participation	 opportunities	 instead	 created	
contradiction	within	the	Act	and	inconsistencies	between	it,	UNCRC	and	COCA.	
J. Children’s Participation under Oranga Tamariki Act 1989 
Changes	 affecting	 children’s	 participation	 included	 the	 establishment	 of	 further	
independent	 services	 to	 provide	 children	 with	 the	 opportunity	 and	 support	 to	
express	their	views.601	There	was	also	a	stronger	emphasis	on	children	taking	part	
in	 decision-making,	 the	 duty	 to	 encourage	 and	 support	 participation	 was	














New	 s	 11	 broadened	 the	 existing	 duty	 to	 encourage	 children	 to	 participate	 in	










or	 through	 a	 representative,	 must	 be	 taken	 into	 account	 in	 processes	 and	
proceedings.608		
K. Restrained Right to Participate 
Despite	the	strengthening	of	children’s	participation	rights	in	the	semantics	of	the	















participation	 can,	 at	 their	 discretion,	 either	 limit	 or	 totally	 deny	participation.610	
The	discretion	can	be	exercised	 if	participation	 is	held	to	be	 inappropriate	based	
on	the	content	of	the	matter	being	heard	or	considered.611	
	
There	 was	 also	 further	 restraint	 on	 children’s	 participation	 due	 to	 an	 existing	
conflict	within	the	Act	between	the	wishes	and	views	of	the	child.		
L. Wishes and Views of the Child 
This	 conflict	 was	 evident	 in	 reading	 the	 guiding	 principles	 of	 the	 Act.	 Section	 5	




















In	 determining	 the	 welfare	 and	 best	 interests	 of	 a	 child	 …	 the	
court…must	 be	 guided	 by	 the	 principles	 that	 children	 and	 young	












Arguably,	 the	 expanded	 participation	 opportunities	 intended	 by	 s	 11	 could	 be	
prevented	from	coming	to	fruition	due	to	ss	5	and	13.	Views	could	be	elicited	and	
considered,	 but	 ignored	 when	 final	 determination	 was	 required	 on	 welfare	 and	
interests.616	Wishes	were	 to	 be	 considered	 in	 this	 determination,	 but	 the	weight	
given	to	those	wishes	could	also	result	in	the	child’s	voice	being	discounted	due	to	
either	their	age,	deemed	level	of	maturity	or	culture.617		
M. Amendment to the Oranga Tamariki Act 1989 
On	 1st	 July	 2019	 further	 amendments	 to	 the	 Act	 were	made	 which	 purportedly	
















In	 all	matters	 relating	 to	 the	 administration	 and	 application	of	 this	
Act	 ...the	wellbeing	 and	best	 interests	 of	 the	 child	 or	 young	person	
are	 the	 first	 and	 paramount	 consideration,	 having	 regard	 to	 the	
principles	set	out	in	sections	5	and	13.	
	
Section	 5	 of	 the	 Act,	 providing	 the	 general	 defining	 principles	 to	 be	 applied	 in	
exercising	 powers	 under	 the	 Act,	 was	 replaced.620	The	 duty	 to	 encourage	 and	
support	children	to	participate	and	the	mandatory	requirement	for	their	views	to	
be	 taken	 into	account	 remained.621	The	reference	 to	wishes	no	 longer	appears	 in	
the	section.	The	requirement	to	listen	to	the	child’s	wishes	was	inconsistent	with	





New	 obligations	 were	 introduced	 to	 include	 the	 child’s	 views	 in	 any	 written	
decisions	 and	 to	 provide	 reasons	 where	 the	 views	 were	 not	 followed.623	An	
obligation	to	ensure	the	decision	and	its	effect	were	explained	to	the	child	was	also	
introduced.624	A	 further	 requirement	 introduced,	 was	 for	 the	 court	 or	 person	
	
619	Section	 6	 was	 repealed	 by	 s	 12	 of	 the	 Children,	 Young	 Persons	 and	 Their	 Families	 (Oranga	
Tamariki)	Legislation	Act	2017	(2017	No	31).	












first	 for	 New	 Zealand	 family	 law	 policy.	 It	 was	 hoped	 this	 would	 lead	 to	 an	






While	 the	 amendments	 clearly	 indicate	 a	 shift	 towards	 a	 more	 child	 centric	
approach	 in	 legislation,	 the	 restraint	 on	 children’s	 rights	 to	 participate	 in	









rights	and	creates	a	direct	 conflict	with	 s	5(1)(b)	and	 the	 statutory	obligation	 to	
respect	and	uphold	children’s	rights	as	set	out	in	UNCRC	when	exercising	powers	
under	the	Act.	









The	 introduction	of	 the	Oranga	Tamariki	Act	was	 intended	 to	 improve	children’s	
participation,	imposing	a	new	duty	to	encourage	and	assist	children’s	participation	
and	 introducing	 a	 statutory	 requirement	 for	 those	 views	 to	 be	 considered.629	
However,	 the	Act	 included	 internal	 inconsistencies	which	 threatened	 to	 restrain,	
not	enhance,	children’s	participation	rights.	
	
The	 principles	 introduced	 in	 the	 Act	 aimed	 at	 strengthening	 children’s	
participation,	 were	 expanded	 upon	 in	 2019.	 The	 requirements	 for	 written	






for	 children	 and	 enhancement	 in	 the	 recognition	 of	 their	 rights	 risks	 being	 an	
empty	 one.	 The	 ability	 to	 deny	 participation	 remains	with	 s	 11(2)(a)	 of	 the	Act.	
Despite	 introducing	 a	 mandatory	 requirement	 to	 respect	 and	 uphold	 children’s	
rights	 under	 UNCRC,	 children’s	 participation	 rights	 under	 the	 Act	 remain	 a	 gift	
from	adults	not	an	inherent	right	of	the	child.630	
	
Examination	 of	 other	 relevant	 legislation	 in	 the	 family	 justice	 context	 further	
highlights	the	lack	of	cohesion	in	enouncing	children’s	participation	rights	and	the	
lack	of	consistency	in	how	children’s	views	are	required	to	be	considered,	if	at	all.	I	
turn	 first	 to	 the	 Hague	 Convention	 on	 the	 Civil	 Aspects	 of	 International	 Child	
Abduction	1980	(“the	Hague	Convention”).		
5. International Child Abduction 1991 
The	Hague	Convention	 is	a	multilateral	 treaty	that	provides	expeditious	methods	









Convention	 has	 limited	 defences.	 One	 available	 defence	 applies	 when	 a	 child	
objects	 to	 return	 and	has	 reached	 an	 age	 and	maturity	 at	which	 it	 is	 considered	




for	 participation	 rights	 developed	 in	 the	 UNCRC,	 the	 Convention	 predating	 the	
UNCRC	 by	 nearly	 a	 decade.635	Yet	 the	motivation	 behind	 Article	 13(2)	 has	 been	
attributed	 to	 pragmatism	 rather	 than	 recognition	 and	 promotion	 of	 children’s	
participation	rights.636			
	
The	 Convention	 was	 implemented	 in	 New	 Zealand	 by	 the	 Guardianship	
Amendment	 Act	 1991637	and	 incorporated	 a	 narrow	 window	 for	 children’s	




International	 Child	 Abduction”	 (2005-2006)	 13	 University	 of	 Miami	 International	 Company	 and	
Law	Review	105	at	108.	
632	At	107.	
633	The	 child	 objection	 clause	 appears	 in	 the	 text	 of	 the	 Hague	 Convention	 as	 a	 separate	





636	P	 Beaumont	 and	 P	 McElary	 The	 Hague	 Convention	 on	 International	 Child	 Abduction	 (Oxford	
University	Press,	Oxford,	1999)	at	177-178.	The	Convention	applies	to	children	up	to	sixteen	years	
of	 age.	 At	 the	 time	 of	 drafting	 there	 was	 argument	 from	 experts	 that	 the	 age	 limit	 should	 be	
lowered.	The	forced	repatriation	of	older	children,	being	subjects	of	Convention	proceedings,	was	
viewed	 as	 risking	 a	 detrimental	 effect	 on	 the	 public	 perception	 of	 the	 Convention.	 It	 was	 in	 an	
attempt	to	offset	these	concerns	that	the	child	objection	clause	was	drafted.	
637 Guardianship	Amendment	Act	1991	(no	19).	The	Care	of	Children	Act	replaced	the	Guardianship	
Act	 1968	 and	 now	 ss	 94-124	 of	 the	 Care	 of	 Children	 Act	 2004	 implement	 the	 Convention.	 The	






Under	 the	 COCA,	 decision-makers	 are	 bound	 to	 take	 the	 views	 of	 the	 child	 into	
account	 when	 reaching	 their	 decision.638	Yet,	 this	 obligation	 only	 applies	 to	
proceedings	 involving	 guardianship,	 day	 to	 day	 care	 and	 contact,	 the	
administration	 of	 property	 belonging	 to	 or	 held	 on	 trust	 for	 a	 child	 or	 the	









country	 to	 which	 they	 were	 abducted,	 avoiding	 their	 return	 to	 their	 habitual	
residence.643	Judicial	 discretion	 prevails,	 enabling	 a	 decision	 to	 be	 made	 as	 to	
whether	or	not	a	child	should	have	their	views	considered	by	the	court,	even	if	the	
child’s	objection	is	made	out.644		
A. Operation of the ‘Child Objection Clause’  
When	used	the	child	objection	clause	gives	effect	to	children’s	participation	rights.	

























of	grey	approach’.651	It	provides,	where	a	child	objects	 to	 return	and	 is	of	an	age	
and	maturity	where	it	is	appropriate	to	give	weight	to	his/her	views,	this	should	be	
balanced	against	the	objectives	of	the	Convention.652	Return	of	an	objecting	child,	
of	 age	and	maturity,	 can	 take	place	on	 the	basis	 that	 the	weight	 to	be	given	 to	a	
child’s	views	should	not	override	the	policy	of	the	Convention,	to	favour	return.	653	
	
















Schuz,	 above	 n	 635	 at	 321;	 and	 see	 generally	White	v	Northumberland	 above	 n	 651	 ,	where	 the	




Schuz	 argues	 this	 approach	 is	 incorrect,	 the	 policy	 of	 the	 Convention	 is	 not	 to	
return	children	but	to	“return	children	the	Convention	requires	to	be	returned”.654	
Schuz	 notes,	 the	 ‘child	 objection	 clause’	 should	 be	 interpreted	 in	 light	 of	 the	
purpose	behind	the	clause	itself	and	not	in	light	of	the	general	policy	of	return.655		
	
The	 Balcome	 approach	 has	 now	 been	 rejected	 as	 misconceived	 by	 the	 English	
Supreme	 Court.656	New	 Zealand’s	 interpretation	 of	 the	 ‘child	 objection	 clause’	
should	 be	 viewed	 in	 light	 of	 developments	 in	 English	 case	 law	 yet	 both	
jurisdictions	operate	under	the	shadow	of	the	Brussels	IIa	Regulation	and	how	that	
is	enforced	in	the	European	Union.	
B. The Brussels IIa Regulation 
The	Brussels	 IIa	 Regulation	 is	 a	 Regulation	 on	 conflict	 of	 laws	 in	 family	matters	
involving	EU	member	states.657	The	Regulation	reinforces	the	Convention	but	in	so	
far	as	both	cover	the	same	matters,	the	Regulation	takes	precedence.658	It	is	much	






shall	be	ensured	that	 the	child	 is	given	the	opportunity	 to	be	heard	
	
age	and	degree	of	maturity	at	which	 it	was	appropriate	 to	give	weight	 to	a	 child’s	views	being	a	
change	from	the	wording	which	referred	to	a	child	who	had	attained	an	age	and	degree	of	maturity	


























improve	 the	rules	surrounding	children	 involved	 in	cross	border	disputes	and	 in	
turn	 improve	 children’s	 rights.663	The	 amendments	 include	new	 rules	 relating	 to	
children’s	participation.	
	
New	Article	 21	 provides,	 in	 both	 return	 and	 parental	 responsibility	 proceedings	
under	the	Hague	Convention,	the	child	who	is	capable	of	forming	his/her	own	view	
should	 be	 provided	 with	 an	 opportunity	 that	 is	 both	 effective	 and	 genuine	 to	
express	their	views	either	directly	or	through	a	representative.664	Due	weight	is	to	




Article	 21	 goes	 further	 than	 the	 statutory	 provision	 in	 the	 COCA	 to	 provide	 the	
child	with	a	reasonable	opportunity	to	express	their	views,667	and	is	more	aligned	
with	 the	 intended	 ambit	 of	 Article	 12	 of	 the	 UNCRC.	 The	 adoption	 of	 Article	 21	
	
661	Re	D	(a	Child)	(Abduction:	Rights	of	Custody)	[2007]	1	AC	619	at	58.	
662	Regulation	 2019/111	 on	 jurisdiction,	 the	 recognition	 and	 enforcement	 of	 decisions	 in	








indicates	 a	 shift	 at	 an	 international	 level	 to	 ensuring	 the	 intent	 of	 Article	 12	 is	
honoured.	
C. Summary of the Hague Convention, Child Objection Clause 
In	 ratifying	 the	 UNCRC,	 New	 Zealand	 undertook	 an	 obligation	 to	 take	 all	
appropriate	legislative,	administrative	and	other	measures	to	implement	the	rights	
contained	 therein.668	Arguably,	 1980	 Hague	 Convention	 proceedings	 in	 New	
Zealand	do	not	apply	 the	 rights	 contained	 in	Article	12	of	 the	UNCRC.	Under	 the	
Convention,	if	the	child	objects,	children	are	given	an	opportunity	to	be	heard	and	






regarding	where	 they	want	 to	 live.	As	 currently	 interpreted	by	 the	New	Zealand	
judiciary,	 the	 child	 objection	 clause	 creates	 a	 vexing	 issue	 relating	 to	 child	
participation.		
	
In	contrast	 the	Brussels	 IIa	Regulation	explicitly	states	 that	a	child	 is	 to	be	given	
the	opportunity	to	be	heard	in	return	proceedings	unless	the	court	considers	such	
a	 hearing	 inappropriate.671	More	 recently,	 Article	 21	 of	 the	 Brussels	 IIa	 Recast	
Regulation	recognises	the	opportunity	for	the	child	to	express	their	views	must	be	












6. Family Violence Laws 
Laws	 protecting	 children	 from	 violence	 provide	 very	 limited	 participation	
opportunities	 for	 children	 and	 until	 recently	 have	 also	 maintained	 age	 and	
maturity	qualifiers	in	relation	to	consideration	of	children’s	views.	
A. Domestic Violence Act 1995 
The	 introduction	 of	 the	 Domestic	 Violence	 Act	 1995	 reflected	 the	 established	





Section	 9	 of	 the	 Act	 provided	 for	 a	 child	 to	 make	 their	 own	 application	 for	 a	
protection	order,	through	the	use	of	a	representative	pursuant	to	the	Family	Court	
Rules.673		When	 this	 particular	 application	was	made	 the	 child	 had	 a	 right	 to	 be	
heard.	Subsection	9(3)	provided	when	a	child	expressed	a	view	on	 the	need	and	
outcome	 of	 the	 proceedings,	 those	 views	 were	 to	 be	 taken	 into	 account	 by	 the	
court	to	the	extent	it	felt	fit,	given	the	age	and	maturity	of	the	child.674		
	
Children	 aged	 17	 years	 or	 over,	 or	who	 had	 been	married,	 seeking	 a	 protection	







673	Domestic	 Violence	 Act	 1995,	 s	 9.;	 and	 see	 generally	 Family	 Court	 Rules	 2002,	 rr	 90-90C	 The	








child,	 in	 any	proceedings	 brought	 on	 behalf	 of	 the	 child	 under	 the	Act	 or	 in	 any	
proceedings	relating	 to	or	arising	out	of	any	protection	order	made,	on	any	such	
application	 on	 the	 child’s	 behalf.	677	The	 effect,	 an	 appointment	 could	 only	 occur	
when	 a	 representative	 application	 was	 made	 pursuant	 to	 s	 9;	 the	 appointment	
itself	was	discretionary.	678		
	




B. Family Violence Act 2018 
The	Act	introduced	two	new	guiding	principles	relevant	to	children’s	participation	
opportunities.	One	principle	 is	 found	 in	section	4(j),	 it	provides	victims	of	 family	
violence	should	have	access	to	services	to	help	secure	their	safety.680	The	second,	
in	 s	 4(m),	 provides	 decision-makers	 should	 consider	 and	 respect	 the	 views	 of	
victims	 of	 family	 violence	 unless	 good	 reason	 particular	 to	 the	 individual	
circumstances	of	the	situation	exist	 for	not	doing	so.681	As	children	are	victims	of	
family	violence	the	proposed	principles	must	be	read	as	encompassing	them.	Use	




Provision	 remains	 for	 children	 to	 be	 able	 to	 make	 their	 own	 application	 for	 a	












Arguably	 this	 new	 section	 strengthens	 children’s	 participation	 opportunities,	













provide	 mandatory	 appointment	 of	 lawyer	 for	 the	 child.687	Further	 submissions	
proposed	a	new	section	providing	for	specialist	reports	to	be	obtained	as	available	
under	 the	 COCA. 688 	Such	 amendments	 would	 have	 met	 the	 participation	




























7. Summary of Family Violence Laws 
Children’s	participation	under	the	Act	is	limited	in	opportunity	and	their	views	can	
be	 discounted.	 The	 reforms	 demonstrate	 a	 shift	 towards	 greater	 participation	
opportunities	 for	 children,	 but	 this	 falls	 short	 of	 complete	 compliance	 with	 the	




with	 all	 victims	of	 family	 violence.	 	The	wording	when	 referencing	 ‘views’	 is	not	
consistent	with	 other	 legislation	within	 the	 family	 justice	 context	 and	 children’s	
best	interests	are	not	a	paramount	consideration.		
	
In	many	other	proceedings	 in	 the	 family	 justice	 system,	 lawyer	 for	 the	 child	and	











protection	 orders	 to	 be	 made	 against	 children	 as	 young	 as	 16	 years	 subjects	
children	 to	 the	 same	 conditions	 of	 an	 order	 as	 adults	 and	 appears	 onerous	 in	
nature.	 There	 is	 no	 evidence	 in	 the	 Act	 of	 a	 mandatory	 mechanism	 to	 assist	




necessary	 to	 ascertain	 a	 child’s	 views,	 strengthens	 children’s	 participation	







Other	 areas	 of	 relevant	 family	 law	 legislation	 demonstrate	 a	 wide	 spectrum	 of	
children’s	 participation	 pathways	 now	 in	 existence	 in	 the	 New	 Zealand	 family	
justice	 system.	 Reviewing	 these	 pathways	 further	 highlights	 the	 inconsistency	
between	 various	 family	 law	 policies	 and	 at	 times	 within	 policy	 itself.	 It	 also	
demonstrates	 the	 incomplete	 approach	 to	 children’s	 participation	 where	 a	
pathway	is	provided	but	no	mechanism	to	enable	the	participation	made	available.	
8. Other Relevant Family Law Policy with Provision for Child Participation  
A. COCA: Consent to Medical Treatment by Minors  
The	 COCA	 provides	 a	 clear	 example	 of	 the	 inconsistent	 treatment	 of	 children’s	
participation	rights	that	can	occur	within	the	same	piece	of	legislation.	Section	36	
of	the	Act	states	that	a	child	who	is	aged	over	16	years	or	is	married,	in	a	de	facto	



















medical	 treatment. 702 	Despite	 this	 the	 medical	 consent	 provisions	 remain	
unchanged.		
B. COCA and Applications to Vary, Discharge or Appeal Parenting Orders 
Under	 COCA	 an	 eligible	 person	may	make	 an	 application	 to	 vary	 or	 discharge	 a	
parenting	order,	an	order	about	the	upbringing	of	a	child	or	any	other	order	about	
the	role	of	providing	day	to	day	care	for	or	about	contact	with	a	child.703	An	eligible	







700	The	 New	 Zealand	 Bill	 of	 Rights	 Act	 1990	 grants	 every	 New	 Zealander	 the	 right	 to	 refuse	 to	
undergo	medical	treatment	with	no	age	restriction	in	place	see	New	Zealand	Bill	of	Rights	Act	1990,	




702	Robert	Ludbrook	 “Children	and	 the	Law	Update:	How	Old	 is	Old	Enough?	A	Survey	of	Recent	













afford	 children’s	 participation.	 These	 provisions	 highlight	 the	 ineffectiveness	 of	
some	 participation	 opportunities	 through	 the	 lack	 of	 degree	 to	which	 children’s	
participation	is	being	enabled.		
C. The Child Support Act 1991 
The	Child	Support	Act	1991	covers	child	maintenance	arrangements	for	families	to	
ensure	that	parents	who	are	not	living	with,	help	pay	for	the	costs	of	raising	their	




in	 proceedings.	 However,	 a	 child	 can	 bring	 and	 continue	 or	 defend	 proceedings	
under	the	Act.708	The	corresponding	clause	in	the	Act	provides	the	mechanism	for	
the	child	to	be	represented	through	the	appointment	of	lawyer	for	the	child.709	The	
appointment	 is	discretionary	and	 there	 is	no	statutory	obligation	on	 the	court	 to	
take	any	views	expressed	into	account	in	decision-making.			
D. The Family Proceedings Act 1980 









or	 a	 civil	 union,	 determination	 of	 paternity,	 spousal	 maintenance	 applications,	
enforcement	of	New	Zealand	and	overseas	maintenance	orders.710		
	
The	Act	 is	 silent	on	 the	 right	of	 the	 child	 to	express	 their	views	and	be	heard	 in	





	Two	mechanisms	are	provided	 to	enable	 the	child’s	views	 to	be	elicited	and	put	
before	 the	 court.	 A	 social	worker’s	 report	may	 be	 requested	 in	 any	 proceedings	
under	 the	 Act,	 relating	 to	 the	 child.713	This	 reports	 on	 the	 day-to-day	 care,	
maintenance	and	welfare	of	the	child	and	any	other	matters	relevant	to	the	child	in	
the	 proceedings.714	Lawyer	 for	 the	 child	 can	 also	 be	 appointed	 under	 the	 Act,	
providing	representation	to	a	child	who	is	a	party	to	proceedings.715			
	
These	 mechanisms	 are	 both	 discretionary.	 There	 is	 no	 mechanism	 explicitly	
supporting	a	child	in	bringing,	continuing	or	defending	proceedings	and	there	is	no	
statutory	 obligation	 for	 the	 court	 to	 take	 views	 expressed	 by	 the	 child,	 into	
account.	
E. The Property (Relationships) Act 1976 
The	 Property	 (Relationships)	 Act	 1976	 deals	 with	 how	 the	 property	 of	married	
partners,	de	facto	couples	and	civil	union	parties	will	be	divided	on	separation.	
In	all	proceedings	under	the	Act,	the	court	must	have	regard	to	the	interests	of	any	

















may	 be	 subject	 of	 an	 order	 under	 the	 Act.	 The	 corresponding	 clause	 in	 the	 Act	
supports	this	notion,	allowing	for	lawyer	for	the	child	to	be	appointed	to	represent	







of	 the	 Act.	 The	 terms	 of	 reference	 included	 a	 review	 of	 how	 the	 interests	 of	
children	are	both	recognised	and	protected	under	the	Act.722	
	













723	Law	 Commission	 Review	 of	 the	 Property	 (Relationships)	 Act	 1976	 Te	 Arotake	 i	 te	 Property	
(Relationships)	Act	1976	(NZLC	143,	2019)	at	5;	 and	Ministry	of	Justice	“Government	Response	to	






Elevating	 children’s	 interests	 to	 a	 primary	 consideration	 would	 modernise	 the	
language	of	the	Act	and	align	it	with	the	wording	of	Article	3	of	the	UNCRC.725	The	
report	 notes	 this	 principle	 could	 be	 given	 effect	 through	 the	 introduction	 of:	 a	
statutory	 principle	 for	 the	 best	 interests	 of	 the	 child	 to	 be	 given	 primary	
consideration,	a	duty	on	the	courts	to	have	regard	to	the	child’s	best	interest	and	
procedural	 rules	 to	 ensure	 the	 court	 is	 provided	 with	 sufficient	 information	 to	
enable	performance	of	the	duty	to	consider	the	child’s	best	interests.726	
	
In	 relation	 to	 strengthening	 children’s	 participation	 opportunities	 the	 report	
identified	 the	 need	 to	 improve	 children’s	 participation	 opportunities	 in	 relation-
ship	property	proceedings.727	
	
However,	 the	 report	 noted	 the	 division	 amongst	 the	 profession	 on	 the	 notion	 of	
lowering	 the	 threshold	 for	 appointment	 of	 lawyer	 for	 the	 child	 in	 proceedings	
under	 the	 Act	 as	 a	 means	 of	 achieving	 this.728	Concern	 was	 expressed	 that	
increased	participation	rights	for	children	may	pose	risk	of	harm	to	them.729	
	
In	 summary,	 the	 report	 identified	 the	 need	 for	 consideration	 to	 be	 given	 to	
strengthening	 children’s	 participation	 in	 relationship	 property	 proceedings.	













The	 Government	 responded	 to	 the	 report	 on	 27th	 November	 2019.	 It	
acknowledged	 the	 assessment	 of	 the	 Act	 no	 longer	 being	 fit	 for	 purpose.731	
However,	 one	 of	 the	 key	 recommendations	 of	 the	 Law	 Commission	 was	 for	 a	
separate	 review	 of	 succession	 law. 732 	The	 Government	 accepted	 this	
recommendation	and	deferred	its	response	to	the	remaining	recommendations	in	
the	report	until	completion	of	the	review	of	succession	law.	
9. Chapter Summary 
A	standout	feature	of	the	late	19th	century	was	the	strong	benchmark	for	children’s	
participation	rights	set	in	New	Zealand	in	the	field	of	adoption	law.	The	Adoption	
Act	 1895	 required	 the	 consent	 of	 adoptees	 aged	 over	 12	 years,	 but	 this	 was	
subsequently	weakened.	Mandatory	adoptee	consent	became	discretionary,	before	
being	 removed	 and	 replaced	 with	 the	 consultative	 clause	 introduced	 in	 the	
Adoption	 Act	 1955.	 While	 s	 11(b)	 of	 the	 Adoption	 Act	 1955	 provides	 for	 the	




Despite	 the	weakening	of	 the	voice	of	 the	child	 in	adoption	 laws	by	mid	 the	20th	
century,	 both	 the	 welfare	 and	 best	 interests	 of	 children	 became	 the	 paramount	
consideration	and	 the	ascertaining	and	consideration	of	 children’s	views	became	





participation	 initiatives	 with	 the	 development	 of	 the	 FGC	 in	 this	 era.	 The	 FGC	
deeply	embedded	children’s	participation	rights	in	both	the	youth	justice	and	care	














Further,	 advancing	 children’s	participation	 rights	was	not	 the	motivation	behind	
developing	 the	 FGC	 model.	 Strengthening	 children’s	 participation	 opportunities	
was	an	incidental	benefit.		
	
The	 CYPTF	Act	 further	 strengthened	 children’s	 participation	 rights	 by	 providing	
numerous	 participation	 opportunities,	 allowing	 for	 the	 direct	 and	 indirect	
participation	 in	 proceedings,	 introducing	 a	 duty	 on	 the	 court	 and	 any	 lawyer	
representing	 a	 child	 to	 encourage	 and	 assist	 participation,	 the	 requirement	 to	




Recent	 critics	 of	 the	 care	 and	 protection	 and	 youth	 justice	 systems	 argued	 the	
focus	of	the	legislation	was	too	slanted	on	the	family	and	society	and	not	enough	






















exclude	 children	 from	 participation	 at	 their	 discretion	 when	 deemed	 as	 “not	
appropriate”.743	
	
The	 COCA	 legislation	 provided	 additional	 pathways	 for	 children’s	 participation,	
introducing	 the	 right	 for	 children	 to	 make	 an	 application	 to	 vary	 or	 discharge	
parenting	 orders	 and	 to	 appeal	 decisions	 of	 the	 court.744	Yet	 no	 corresponding	
mechanism	 to	 enable	 this	 participation	 exists.	 The	 Act	 is	 also	 inconsistent	 in	 its	
treatment	of	children’s	participation	rights	in	relation	to	medical	consent.745	
	
Despite	 the	 provision	 of	 the	 child	 objection	 clause	 in	 the	 Hague	 Convention,	 an	
order	 for	 return	 to	 a	 state	 of	 habitual	 residence	 can	 be	 made,	 disregarding	 the	
child’s	 express	 objections.	 The	 issue	 of	 forced	 repatriation	 of	 mature	 young	
persons	 is	 in	 direct	 contrast	 to	 the	modern	 understandings	 of	 children	 as	 social	
actors	 whose	 views	 should	 be	 respected	 in	 decision-making	 processes	 affecting	
them.	The	 fear	of	 this	occurring,	 raised	by	experts	during	 the	drafting	process	of	
the	Convention,	have	been	realised	despite	attempts	to	avoid	this	exact	scenario.746	
	
An	examination	of	 the	 reforms	 in	 legislation	 covering	 family	violence,	 relative	 to	
children’s	participation,	shows	there	is	no	clear	thematic	structure	to	development	
of	participation	rights	 in	 family	 law	policy	 in	New	Zealand.	The	 focus	of	 the	new	














In	 laws	 covering	 relationship	 property	 division,	 child	 support	 and	 the	 more	
general	matrimonial	 proceedings,	 discretionary	mechanisms	 to	 enable	 children’s	
participation	 are	 provided.748	Participation	 is	 possible	 through	 reports	 by	 either	
social	 workers	 and/or	 lawyer	 for	 the	 child,	 yet	 there	 is	 no	 requirement	 for	 the	
court	 to	 take	 any	 views	 expressed	 by	 the	 child	 into	 consideration	 in	 decision-
making.		
	
Twenty-six	 years	 after	 New	 Zealand	 ratified	 the	 UNCRC,	 agreeing	 to	 uphold	 its	
principles	 and	 recognise	 children’s	 rights	 in	 legislation,	 children’s	 participation	
rights	 in	 family	 law	policy	 and	practice,	 are	 inconsistently	 applied	 and	often	not	
realised.	The	most	progressive	policy	is	the	care	and	protection	and	youth	justice	
legislation	 administered	 by	 the	 Oranga	 Tamariki	 -	 Ministry	 for	 Children,	 also	
responsible	 for	administering	 the	UNCRC	and	 its	protocols.	Yet,	 legislation	under	
the	 ambit	 of	 Oranga	 Tamariki-Ministry	 for	 Children,	 demonstrates	 internal	
contradiction	and	inconsistencies	with	UNCRC	rights.	Thematic	unity	in	family	law	




to	 both	 policy	 and	 practice	 for	 children’s	 participation	 within	 the	 New	 Zealand	
family	justice	system.	There	is	a	clear	need	for	a	cohesive	strategy	to	help	promote	






















research	 has	 identified	 the	 benefits	 of	 child	 participation,	 for	 children	 and	 their	
parents,	 and	 confirms	 the	majority	of	 children	want	 to	participate.	However,	 the	
body	of	research	is	noted	as	being	limited.		
	
Article	 12	 not	 only	 confirms	 a	 right	 in	 itself	 but	 must	 be	 considered	 in	 the	
interpretation	 and	 implementation	 of	 other	 rights	 under	 the	 Convention.749	As	






the	 child,	 whilst	 safeguarding	 their	 best	 interests.750	Globally,	 there	 are	 now	
multiple	ways	children	can	be	heard	in	private	law	disputes.	This	chapter	focuses	








750	Andy	 Bilson	 and	 Sue	 White	 “Representing	 Children’s	 Views	 and	 Best	 Interests	 in	 Court:	 An	
International	Comparison”	(2005)	14	Child	Abuse	Review	220	at	222.	
150 
The	 chapter	 begins	 by	 exploring	 the	 participation	 opportunities	 for	 children	 in	
ADR	processes.	 It	 then	moves	 on	 to	 examine	participation	by	 children	 in	 the	 in-
court	 system	 via	 court	 reports,	 separate	 legal	 representation,	 and	 the	 judicial	
interview/meeting.	 The	 benefits	 and	 limitations	 of	 each	 of	 these	 methods,	 in	
enabling	meaningful	participation	for	children,	is	discussed	together	with	research	
evidence	 on	 their	 effectiveness.	 Other	 less	 common	 and/or	 newer	 child	
participation	initiatives	that	are	available	in	some	jurisdictions	are	also	identified	
and	their	effectiveness	in	supporting	the	child’s	right	to	participate	evaluated.	
2. Alternative Dispute Resolution 
ADR	 plays	 an	 important	 role	 in	 resolution	 of	 private	 law	 disputes,	 however	 the	
practice	of	involving	children	in	ADR	process	varies	widely	both	within	and	across	
jurisdictions.	A	variety	of	ways	in	which	children	can	be	included	have	emerged	in	
both	mediation	and	collaborative	 law.	Participatory	practices	 in	 the	 field	of	ADR,	
across	jurisdictions,	are	now	examined.	














if	 at	 least	one	of	 the	parties	 is	unable	 to	participate	effectively	 in	FDR	and/or	at	 least	one	of	 the	
parties	 or	 a	 child	 of	 the	 parties	 has	 been	 subject	 to	 domestic	 violence	 by	 the	 other	 party	 to	 the	
dispute.		










The	 important	 differentiation	 between	 the	 two	 models	 is	 that	 child-inclusive	
mediation	includes	a	specialist	practitioner,	in	addition	to	the	mediator,	who	meets	
with	 the	 child	 to	 consult	 with	 them	 about	 their	 experience	 of	 their	 parents’	
separation	 and	 the	 matter(s)	 in	 dispute.754	This	 consultation	 is	 conducted	 in	 a	
supportive	 and	 age-appropriate	 manner	 and	 aims	 to	 ensure	 the	 child	 is	 not	











In	 the	United	 States	 child-focused	 and	 child-inclusive	mediation	 are	 practised	 in	
















designed	 to	 “promote	 protective	 factors	 by	 motivating	 parents	 to	 consider	 the	
perspectives	of	their	children	during	mediation”.762		
	
Noting	 the	 findings	 of	 positive	 outcomes	 from	 child	 inclusive	 and	 child	 focused	
mediation	 in	 the	 Australian	 research,	 a	 child	 inclusive	 mediation	 study	 was	
conducted	 in	 the	 United	 States.763	Unlike	 the	 Australian	 study	 it	 used	 random	








in	 family	 mediation,	 relating	 to	 private	 disputes.	 In	 2015,	 a	 ‘Voice	 of	 the	 Child	
Advisory	 Group’	 was	 established	 with	 the	 objective	 to	 promote	 child-inclusive	
mediation	practices.766	The	group	noted	at	the	time	there	were	several	models	of	
child	 inclusive	 practice	 in	 the	 United	 Kingdom.767	They	 included	 the	 mediator	
meeting	the	children	and	providing	feedback	to	the	parents	during	the	mediation,	
a	second	mediator	being	appointed	to	elicit	the	children’s	views	and	attending	the	
mediation	 to	 provide	 feedback,	 the	 mediator	 working	 with	 a	 specialist	 child	
consultant	 being	 a	 child	 advocate,	 psychologist	 or	 counsellor	 and	 children	


















Two	 other	 key	 recommendations	 pertained	 to	 parental	 consent	 and	
confidentiality.	 Firstly,	 it	 recommended	 Gillick	 competent770	children	 should	
participate	 in	 family	mediation,	 if	 they	wished	 to,	 regardless	of	parental	 consent	
being	provided.	 It	was	also	proposed	 that	non-Gillick	 competent	 children	 should	
be	 entitled	 to	 participate	 with	 the	 consent	 of	 only	 one	 parent.771	Secondly,	 if		
children	want	 their	views	 to	 remain	confidential	 this	 should	be	respected	by	 the	
mediator.772		
	




being	heard	by	either	 the	mediator,	 a	 co-mediator	or	 child	 consultant.774	Despite	
the	 recommendation	 for	 pilot	 schemes	 to	 be	 introduced	 no	 government	 funding	
was	provided.775		
	
768	Carol	 Powell,	 above	 n	 766,	 at	 159;	 and	 The	 Voice	 of	 the	 Child	 Dispute	 Resolution	 Advisory	
Group,	above	n	767,	at	ii.	




that	 permitted	 doctors	 to	 give	 contraceptive	 advice	 and	 treatment	 to	 children	 without	 parental	
consent.	 Their	 Lordships	 held	 that	 a	 child	 under	 16	 years	 of	 age	 had	 the	 legal	 competence	 to	
consent	to	both	medical	examination	and	treatment	if	they	had	sufficient	maturity	and	intelligence	
to	 understand	 the	 nature	 and	 implication	 of	 the	 treatement.Today	 the	 term	 	 ‘Gillick	 competent	
child’	refers	to	the	right	of	the	child	under	16	years	of	age	to	consent	to	medical	examination	and	
treatment,	including	immunization.		
771	Letter	 from	 The	 Right	 Honourable	 Simon	 Hughes	MP,	 (Minister	 of	 State	 for	 Justice	 and	 Civil	
Liberties)	 to	 Dispute	 Resolution	 Professionals	 regarding	 Voice	 of	 the	 child:	 Dispute	 resolution	









being	 practised.	 In	 2018	 the	 Family	 Mediation	 Standards	 Board	 approved	 new	





the	 UNCRC	 and	 every	 child’s	 right	 to	 participate	 and	 also	 note	 that	 younger	
children	 should	 not	 be	 excluded	 from	 child-inclusive	 mediation.779		 Given	 the	




In	 Canada,	 no	 one	model	 of	mediation	 is	 followed	 and	 children’s	 involvement	 in	
mediation	 varies	 significantly	 within	 the	 jurisdiction.780 	A	 variation	 of	 the	
Australian	model	of	child-inclusive	mediation	is	practised	in	Canada,	as	it	is	in	the	
United	 States,	 Australia	 and	New	Zealand.	 In	 all	 jurisdictions	 the	 varied	 practice	
extends	 beyond	 the	 methodology	 of	 the	 Australian	 model	 of	 child-inclusive	
mediation.		
	











780	Rachel	 Birnbaum	 The	 voice	 of	 the	 child	 in	 separation/divorce	mediation	 and	 other	 Alternative	
Dispute	Resolution	processes:	A	literature	review	 (Department	 of	 Justice,	 Canada,	 	 research	 report,	
2009)	at	19-43.	






being	suitable	 for	all	 families	and	requires	multiple	assessments	before	a	child	 is	
ever	 put	 in	 a	 joint	 interview	with	 a	 parent.783	In	Australia,	McIntosh	notes	 these	
methods	have	not	been	analytically	defined	in	any	published	literature	and	are	not	
grounded	in	any	empirical	research.784		
B. Collaborative Family Law 





a	 child	 specialist	 is	 appointed	 to	 interview	 the	 child.786	The	 child	 specialist	 then	




involvement	 in	 the	 collaborative	 law	 process.	 Globally,	 there	 is	 no	 statutory	
obligation	to	include	children,	nor	any	obligation	on	the	parties	to	take	any	views	
expressed	by	the	child	into	account	if	their	participation	is	allowed.	
C. Strengths and Weaknesses of Child Participation Processes in ADR 
A	commitment	 to	enhancing	 children’s	participation	 in	ADR	processes	 is	 evident	
across	 multiple	 jurisdictions	 with	 widespread	 support	 for	 the	 practice	 of	 child-













the	 child	 being	 absent	 it	 falls	 short	 of	 upholding	 the	 child’s	 right	 to	 participate.	





child	 is	protected.	Yet,	 it	also	 falls	short	of	meeting	the	ambits	of	 the	UNCRC	and	
Article	 12.	 In	most	 jurisdictions	 dual	 parental	 consent	 is	 required	before	 a	 child	






via	 a	 representative.	 This	 is	 an	 entitlement	 enshrined	 in	 Article	 12(2)	 of	 the	
Convention.	 However,	 children’s	 participation	 in	 this	 model	 in	 all	 jurisdictions	




There	 are	 also	 inherent	 risks	 associated	 with	 the	 extended	 model	 which	 may	
outweigh	 its	 strengths.	 Whilst	 the	 practice	 in	 America	 identifies	 the	 need	 for	
continued	 assessment	 for	 suitability	 of	 child-inclusion	 and	 requirement	 of	
specialised	 training,	 this	 extended	 child-inclusive	 model	 is	 practised	 in	 other	









to	 understand	 the	 parameters	 of	 the	 parent-child	 interview,	 empathy	 to	
appropriately	 respond	 to	 the	 child	 and	 are	 not	 genuine	 in	 their	 objective	 of	




All	 the	 jurisdictions	 examined	 lack	 a	 legislative	 commitment	 for	 children	 to	
express	 their	 views	 and	 for	 those	 views	 to	 be	 taken	 into	 account	 in	 mediation	
processes.	None	of	 the	models	of	practice	align	with	 the	principle	 that	children’s	
participation	is	an	entitlement.		
	
These	 gaps	 highlight	 the	 need	 for	 jurisdictions	 to	 continue	 developing	 child-
inclusive	mediation	processes	and	procedures	that	support	children	to	participate	
and	 confirm	 the	 place	 of	 children	 as	 a	 subject	 of	 rights	with	 participation	 as	 an	
entitlement,	not	a	discretionary	option,	determined	by	adults.	If	the	child	wishes	to	
be	heard	they	should	be.	
3. Child Participation in Family Court Proceedings via Reports 
One	 of	 the	 central	 mechanisms	 adopted	 to	 facilitate	 children’s	 indirect	
participation	is	via	a	report	that	includes	the	child’s	views.	Reports	as	a	means	of	
participation	 for	 children	 vary	 in	 purpose	 and	 nature	 across	 and	 within	
jurisdictions.	 They	 range	 from	 prescriptive,	 providing	 verbatim	 reports	 of	 the	
child’s	expressed	views	to	being	evaluative	in	nature.	Some	of	the	various	types	of	
reports,	that	facilitate	children’s	participation,	are	now	examined.		
A. Cafcass Welfare Reports – England and Wales 
In	England	and	Wales	an	officer	of	the	Children	and	Family	Court	Advisory	Support	






for	 the	 child’s	 best	 interests.794	Usually	 the	 reports	 include	 information	 on	 the	
issues	 in	 dispute,	 options	 available	 to	 the	 court	 and	 recommendations	 for	 the	
course	of	action	to	be	taken,	including	whether	orders	should	be	made.795	
	
A	 recent	 review	 of	 Cafcass	 report	 content	 in	 private	 law	 disputes,	 over	 care	
arrangements	 where	 domestic	 violence	 had	 occurred,	 examined	 how	 children’s	
views	 were	 represented	 in	 the	 reports	 and	 how	 they	 informed	
recommendations.796	Of	 significant	 concern	 were	 the	 findings	 that	 the	 reports	
selectively	used	children’s	views	 to	support	contact	 recommendations,	 children’s	




This	 review	 underlines	 the	 gap	 between	 research	 and	 the	 development	 of	
participation	processes.	Research	confirms,	when	interviewing	children,	all	efforts	
should	 be	 made	 to	 avoid	 placing	 children	 in	 the	 position	 where	 they	 carry	 the	




792	Michelle	Fernando	 “Family	 law	proceedings	 and	 the	 child’s	 right	 to	be	heard	 in	Australia,	 the	




795	Gillian	 S	 MacDonald	 “Hearing	 children’s	 voices?	 Including	 children’s	 perspectives	 on	 their	




798	Rachel	 Birnbaum	 and	 Michael	 Saini	 “A	 scoping	 review	 of	 qualitative	 studies	 about	 children	
experiencing	parental	separation”	(2012)	20(2)	Childhood	260	at	277;	Nicola	Taylor,	above	n	733,		






B. Family Reports - Australia 
In	Australia	the	most	common	method	of	conveying	children’s	views	is	through	a	
‘family	 report’	 prepared	 by	 a	 ‘family	 consultant’.800		 The	 family	 consultant	 is	
usually	 a	 psychologist	 or	 social	worker,	 experienced	with	working	with	 children	
and	 is	 considered	 an	 expert	 witness	 for	 children’s	matters.801	The	 family	 report	
may	be	ordered	by	the	court	at	its	initiative	or	after	a	party	to	proceedings	makes	
an	application.802	Their	purpose,	 to	assist	 the	court	 in	determining	what	 is	 in	 the	
child’s	best	interests	and	ascertain	the	child’s	views.		
	
The	 family	 consultant	 has	 access	 to	 court	 proceedings	 filed	 by	 the	 parties.	 On	
completion	 the	 report	may	 be	 released	 to	 the	 parties,	 or	 their	 lawyers,	 and	 the	
Independent	Child’s	Lawyer	(‘ICL’),	if	appointed.803	
	
Generally	 the	 reports	 contain	 information	 on	 the	 issues	 in	 dispute,	 past	 and	

























family	 consultant	 are	 considered	 expert	 opinion	 and	 are	 thus	 admissible	 as	







C. Voice of Child Reports – Canada 

















(paper	 presented	 to,	 Australian	 Association	 of	 Family	 Lawyers	 and	 Conciliators	 seminar,	
Melbourne,	April	1997)	at	15.	
811	Nova	 Scotia	 Department	 of	 Justice	 Court	 Services	 Voice	 of	 the	 Child	 Report	 Guidelines,	







process	 for	 the	 child	 including	 but	 not	 limited	 to	 considering	 the	 prevalence	 of	
coaching	 or	 inappropriate	 influence,	 the	 child’s	 willingness	 and	 ability	 to	
participate	 in	 a	 meaningful	 way	 and	 whether	 the	 child’s	 views	 can	 be	 reliably	
ascertained.	814	
	
The	 reports	may	 be	 prepared	 on	 their	 own	 or	 as	 part	 of	 a	 wider	 evaluation.815	
When	conducted	alone	they	generally	do	not	provide	an	assessment	of	the	child’s	
best	interests	and	generally	do	not	make	recommendations.816	The	purpose	of	the	
report	 is	 to	 gather	 information	 on	 the	 child’s	 perspective	 of	 their	 life	 and	 the	
matter	affecting	them.817	
	
However,	 exemplifying	 the	 ‘within	 jurisdiction’	 disparity	 evident	 in	 this	
comparison	of	international	participation	practices,	the	‘Voice	of	the	Child	Report	
Guidelines’	prepared	by	the	Nova	Scotia	Department	of	Justice	Court	Services	note	





There	 is	 a	 systematic	 approach	 to	 these	 reports	with	 a	 clear	 framework	 for	 the	
report	 content	 provided.	 The	 intention	 is	 to	 ensure	 both	 the	 objectives	 of	 the	
guidelines	are	met	and	particular	information	is	included	for	the	court.	The	report	
should	 include	 details	 of	 the	 child’s	 present	 living	 circumstances	 and	 the	 child’s	
views	on;	their	relationship	with	and	the	relationship	between	the	adult	litigants,	
transitions	 between	 homes,	 relationships	 they	 have	 with	 significant	 others,	











anxieties.821	It	 is	recommended	the	child’s	preference	 for	 the	proposed	parenting	
plans	 is	only	discussed	and	reported	 if	 raised	by	 the	child,	however	some	report	
writing	 guidelines	 appear	 to	 contradict	 this.822	To	 actively	 ask	 the	 child	 for	 their	
preference	of	 care	plan,	 can	place	 the	 child	 in	 the	difficult	 position	of	 taking	 the	
side	 of	 one	 parent.	 This	 can	 result	 in	 the	 child	 feeling	 burdened	 that	 they	 carry	










the	 views,	 practicality	 of	 the	 views,	 the	 child’s	 maturity	 level	 and	 if	 further	
interviews	should	be	conducted.825		
	




usually	 completed	 for	 $500	 for	 one	 child	 and	 $250	 for	 each	 child	 thereafter.827	
	
821	At	18.	
822	Rachel	 Birnbaum,	 Patti	 Cross,	 Katherine	Kavassalis	 and	 John-Paul	 E	Boyd	 “Views	 of	 the	 Child	
Reports	 across	 Canada”	 (paper	 presented	 to	 AFCC	 Regional	 Conference,	 Ohio,	 2015)	 at	 39.	 See	
generally	Nova	Scotia	Department	of	 Justice	Court	Services,	above	n	811,	at	18,	 the	guidelines	do	
not	 provide	 clarity	 on	 this	 point	 rather	 they	 state	 the	 information	 from	 the	 child	 should	 include	












and/or	 limitations.	 One	 study,	 by	 Birnbaum,	 examined	 children’s	 experiences	 of	
the	reporting	process	but	not	the	effectiveness.829	It	found	the	majority	of	children	
were	 happy	 to	 have	 the	 opportunity	 to	 participate	 but	 some	 expressed	 concern	
over	the	accuracy	of	the	treatment	of	their	views.830		
D. Reports Summary 
Reports	 restricted	 to	 the	 views	 of	 the	 child	 are	 demonstrably	 quicker	 to	 obtain,	
cheaper	and	effective	in	realising	children’s	participation	rights.	Such	reports	play	
an	 important	 role	 in	protecting	 those	 rights,	when	 they	are	mandated	 to	 include	
the	child’s	views.		
	
A	 limitation	 of	 the	 Canadian	 views	 reports	 is	 they	 do	 not	 gather	 any	 contextual	
information.	 Aside	 from	 the	 proposed	 parenting	 plans	 being	 provided	 the	
interview	relies	strictly	on	meeting	the	child,	once	or	twice.	The	failure	to	gather	
further	data	 from	other	sources	such	as	 the	parents,	 the	child’s	school,	or	doctor	
















research.	 No	 research	 has	 been	 undertaken	 on	 the	 effectiveness	 of	 the	 Cafcass,	
Canadian	or	New	Zealand	 reports	 in	 encouraging	 settlement.	Their	usefulness	 in	
this	 regard	 is	 unknown.	 In	 contrast,	 the	Australian	 family	 reports	 are	 attributed	
with	 encouraging	 settlement	 and	 shortening	 trial	 length,831	factors	 that	 promote	
children’s	welfare	and	best	interests.	
	
For	many	 children,	 non–evaluative	 reports	may	 realise	 their	 participation	 rights	
and	satisfy	their	own	participation	requirements.	Many	children	may	not	want	or	
benefit	 from	 further	 participation.	 However,	 children	 generally	 express	
dissatisfaction	 with	 reports	 when	 their	 confidentiality	 and	 privacy	 is	 not	
respected,	 they	 feel	 their	 views	 are	 not	 properly	 understood	 or	 taken	 seriously	
and/or	 are	 filtered	 and	 reinterpreted.832	This	 highlights	 the	 importance	 of	





be	 realised	and	 can	provide	a	useful	 triage	 service.	They	 can	help	ascertain	how	
the	 child	 is	 adjusting	 to	 and	 coping	with	 the	 parental	 separation	 or	 dispute	 and	
identify	 whether	 referrals	 for	 support	 or	 more	 evaluative	 type	 assessments	 are	
required.	They	are	an	important	option	in	what	should	be	a	continuum	of	services	
enabling	children’s	participation.		
4. Child Participation in Family Court Proceedings via a Separate Legal 
Representation  
Articles	3	and	12	of	 the	UNCRC	provide	 two	complementary	principles,	 to	act	 in	
the	child’s	best	interests	and	to	ensure	the	child’s	views	are	both	heard	and	taken	






role	 of	 separate	 legal	 representation	 for	 children,	 now	 a	 common	 method	 of	
providing	children	with	an	indirect	way	to	have	their	views	conveyed	to	the	court.			
	
The	 guardian	 ad	 litem	 (‘GAL’)	 is	 a	 method	 enabling	 indirect	 participation	 for	
children	in	private	law	disputes.	This	role	may	also	be	referred	to	as	‘Best	Interests	
Guardian’	or	“Best	Interest	Lawyer’.834	At	an	international	level,	there	is	no	agreed	
definition	 for	 the	 term	 ‘GAL’,835		 nor	 agreement	 on	 functions	 they	must	 have.836	
Generally,	 the	 GAL	 has	 a	 dual	 role,	 namely	 to	 elicit	 and	 convey	 to	 the	 court	 the	
child’s	 views	 and	 advocate	 for	 what	 the	 lawyer	 considers	 is	 in	 the	 child’s	 best	
interests.837	
	






In	Canada	 the	 role	 is	 referred	 to	as	a	 ‘Best	 Interest	Guardian’	 and	often	 involves	






834	Nicholas	Bala,	Rachel	Birnbaum	and	Lorne	Bertrand	 “Controversy	about	 the	 role	of	 children’s	














In	 Australia,	 the	 role	 is	 referred	 to	 as	 an	 Independent	 Child’s	 Lawyer	 (ICL).	
Children	whose	parents	are	in	dispute	over	their	care	and	contact	may	have	an	ICL	




do	 so.846	Criticism	 of	 the	 role	 from	 children	 is	 it	 results	 in	 their	 feeling	




be	 appointed.848	In	 America,	 there	 is	 significant	 variance	 in	 the	 construct	 of	 the	
role	 of	 the	 child’s	 separate	 legal	 representative.	 In	 some	 states	 a	 best	 interest	
lawyer	 is	appointed	with	the	dual	role	of	representing	views	and	 interests	of	 the	
child.	 In	others,	 two	 separate	 representatives	 for	 the	 child	 are	 appointed,	 one	 to	
represent	the	child’s	views	and	one	to	advocate	for	their	best	interests.	A	further	
variation	in	some	states	sees	the	child	attorney	appointed	to	represent	either	the	
child’s	 views	 or	 best	 interests.	 In	 the	 instances	 where	 best	 interests	 only	 are	
represented,	there	is	no	statutory	requirement	for	the	representative	to	inform	the	
court	of	the	child’s	views.		
5. Strengths and Weaknesses of the Separate Legal Representative  
The	 dual	 nature	 of	 the	 role	 of	 views	 and	 best	 interests	 advocate	 is	 not	without	
controversy.	 There	 is	 doubt	 over	 the	 suitability	 of	 lawyer’s	 qualifications	 to	 be	
making	recommendations	over	what	is	in	a	child’s	best	interests.849	The	risk	is	the	
	


















A	 person	 appointed	 in	 this	 role	 brings	with	 them	 knowledge	 of	 the	 law	 and	 its	
application	 as	 well	 as	 an	 ability	 to	 represent	 the	 child	 in	 court.	 In	 private	 law	
disputes,	 often	 parents	 are	 under	 heightened	 stress	 and	 unable	 to	 consider	 the	
child’s	 best	 interests	 due	 to	 emotional	 unavailability	 and/or	 the	 prevalent	 adult	
conflict.	A	 separate	 legal	 representative	with	 a	dual	 role	 gives	 the	 child	 a	 strong	
independent	advocate	whose	role	is	to	support	their	welfare	and	best	interests.		
	
Despite	 the	 concerns	 over	 the	 dual	 model	 of	 legal	 representation	 significant	
support	 for	 the	 role	 is	 found	 from	many	 judges,	 lawyers,	 and	 commentators.852		
They	 consider	 by	 providing	 the	 court	 with	 additional	 information	 the	 court	 is	
assisted	 in	understanding	 to	a	 fuller	extent	 the	child’s	 circumstances,	make	 their	
determination	and	the	child’s	best	interests,	are	promoted	in	the	process.853	
	
Appointing	 two	 legal	 representatives	 to	 represent	 a	 child’s	 views	 and	 best	
interests	separately,	might	be	 favoured	 in	a	children’s	rights-based	approach	but	









6. Child Participation in Family Court Proceedings via Judicial Interviews 
The	UN	Committee	has	interpreted	Article	12,	to	mean	each	child	should	have	the	
opportunity	 of	 being	 heard	 directly,	 wherever	 possible.854	There	 are	 two	 main	
ways	this	could	happen.	Firstly,	by	appearing	in	open	court,	which	is	uncommon	in	




but	 it	 is	considered	an	area	where	 there	 is	growing	 interest.856	In	most	Canadian	
Provinces	there	is	no	legislative	authority	for	judicial	interviews	but,	case	law	has	
established	in	private	law	disputes	when	the	child’s	welfare	is	at	issue,	judges	have	
the	 inherent	authority	 to	 interview	the	child	privately	 in	chambers.857	It	has	also	
been	 confirmed	 the	purpose	 should	be	 strictly	 for	 ascertaining	 the	 child’s	 views,	
not	for	forensic	purposes	and	a	record	of	the	interview	should	be	kept.858		
	
The	 timing	 of	 the	 judicial	 interview	 in	 Canadian	 proceedings	 can	 vary.	 The	
meetings	 may	 take	 place	 at	 motions,	 pre-trial	 settlement	 conferences	 and	 at	
hearing.859		In	a	national	survey	of	judges,	it	was	reported	some	met	the	child	after	
a	decision	was	reached,	to	explain	their	decision	or	wrote	a	letter	to	the	child	for	







856 	Rachel	 Birnbaum,	 Tamar	 Morag	 and	 Francine	 Cyr	 The	 Twists	 and	 Turns	 of	 Children’s	
Participation	 in	 Family	 Disputes:	 What	 a	 Tangled	 Web	 Professionals	 Weave	 (paper	 presented	 to	
World	 Congress	 on	 Family	 Law	 and	 Children’s	 Rights	 conference,	 Dublin,	 Ireland,	 2017)	 at	 14.	
Quebec	 provides	 a	 presumptive	 statutory	 provision	 that	 establishes	 the	 right	 of	 the	 child	 to	 be	
heard	by	 the	 court	providing	 their	maturity	warrants	 this,	 this	 is	 found	 in	Article	34	of	 the	Civil	
Code.	 If	 a	 child,	 in	 this	District,	 requests	 it	 a	 judicial	 interview	must	 be	 held;	 and	Nicholas	 Bala,	
Rachel	 Birnbaum	 and	 Francine	 Cyr	 “Judicial	 Interviews	 of	 Children	 in	 Canada’s	 Family	 Courts:		
Growing	 Acceptance	 but	 Still	 Controversial”	 in	 Tali	 Gal	 and	 Benedetta	 Faedi	 Duramy	 (eds)	











The	 majority	 of	 meetings	 are	 recorded	 but	 again	 there	 is	 significant	 variation	
across	 districts.863	Ontario	 has	 a	 legislative	 requirement	 for	 meetings	 to	 be	
recorded	when	held	during	a	motion	or	hearing,	however	there	appears	to	be	no	
real	consensus	on	the	issue	of	record	keeping	of	meetings.864	There	is	variation	in	
the	 type	and	extent	of	 information	provided	 to	parents	about	 the	meeting.	Some	
may	receive	a	full	transcript	of	the	meetings,	some	a	summary	only	and	in	Quebec	
parents	 may	 be	 asked	 to	 waive	 their	 right	 to	 hear	 any	 recording	 entirely.865		
Likewise	 the	 approach	 to	 confidentiality	 of	 the	 meeting	 is	 inconsistent.	
Confidentiality	 is	 often	 not	 discussed	 with	 the	 child	 at	 all	 or	 the	 child	 may	 be	
advised	a	summary	of	the	meeting	will	be	provided	to	the	parents.866	
	
In	 Canada	 there	 has	 been	 a	 call	 for	 legally	 mandated	 guidelines,	 for	 judicial	
interviews,	 to	 be	 adopted.867	Proposed	 guidelines	 have	 been	 developed,	 by	 Bala,	
Birnbaum,	 and	 Cyr,	 but	 are	 yet	 to	 be	 ratified.	 Bala	 et	 al.	 note,	 guidelines	 should	
allow	 for	 the	 particular	 culture,	 resources,	 and	 law	 of	 the	 jurisdiction	 they	 are	
developed	in	but	should	always	include	a	clear	purpose	for	the	interview,	together	

















evidence	 or	 elicit	 from	 the	 child	 information	 to	 assist	 in	 determining	 factual	





if	 the	child	wishes	to	participate	 in	this	manner,	 to	convey	that	preference	to	the	
judge.871	
	
Bala	 et	 al.	 consider	 the	 practice	 of	 providing	 parties	 with	 a	 summary	 of	 the	




Israel	 does	 not	 have	 a	 statutory	 obligation	 to	 consider	 the	 views	 of	 the	 child	 in	
private	 law	 disputes.873	However,	 the	 case	 law	 of	 the	 Israeli	 Family	 Court	

















or	 it	 can	 be	made	 available	 to	 the	 parties.	 There	 is	 also	 variance,	 within	 states,	
about	the	permissible	scope	of	the	judicial	interview.	876	
	
Unlike	 other	 jurisdictions,	 in	 Australia,	 England	 and	 Wales	 judicial	 interviews	




In	Australia	 the	 judicial	 interview	may	occur	 in	camera	or	privately	but	with	 the	
conversation	being	recorded,	that	recording	becoming	part	of	the	proceedings.	879	





judicial	 interviews.881	They	note	 the	purpose	of	meeting	children	 is	not	 to	gather	
evidentiary	material	but	to	aid	in	the	child’s	understanding	of	what	is	going	on	and	
assure	 the	 child	 they	 are	 being	 listened	 to.882	The	meeting	 is	 not	 confidential.883	
Children	 are	 to	 be	 informed	 their	 views	 are	 one	 of	 the	 factors	 being	 taken	 into	
account	in	the	decision-making	process	and	how	the	decision	will	be	conveyed	to	


















judicial	 interview	 through	 evidence	 or	 submissions.885	In	 deciding	 whether	 to	
conduct	 the	 interview,	 consideration	 of	 the	 child’s	 age	 is	 relative	 but	 not	
determinative.886	
7. Strengths and Weaknesses of the Judicial Interview 
The	 notion	 of	 speaking	 to	 a	 judge	 will	 not	 appeal	 to	 all	 children.	 However,	 for	
some,	 a	 desire	 to	 express	 their	 views	 directly	 to	 the	 decision-maker	 exists	 and	
those	 children	 should	 have	 the	 opportunity	 to	 do	 so.	 The	 judicial	 interview	 can	
realise	 participation	 rights	 of	 children	 generally	 and,	 for	 some,	 the	 child’s	
preferred	 method	 of	 participation.	 It	 may	 assist	 in	 the	 child’s	 adjustment	 to	
parental	separation887,	help	them	in	accepting	the	outcome888	and	result	in	general	
feelings	 of	 positive	 self-worth	 for	 the	 child	 from	 directly	 participating	 in	 the	
decision-making	 process.	 The	 judicial	 interview	 also	 provides	 the	 child	with	 the	
opportunity	 to	 clearly	 express	 the	 strength	 of	 their	 views	 and	may	heighten	 the	
child’s	 ability	 to	 influence	 the	 decision.889	These	 are	 all	 strengths	 of	 the	 judicial	
interview.		
	
However,	 across	 jurisdictions	 the	 right	 to	 access	 the	 judicial	 interview	 is	 largely	
discretionary	 and	 controlled	 by	 legal	 professionals.	 Control	 to	 this	 extent,	 of	 the	
child’s	 right	 to	 participate,	 demonstrates	 the	 sustained	paternalistic	 approach	 to	
thinking	about	children	in	family	justice	systems.		
	
A	 further	 weakness	 of	 the	 meeting	 is	 its	 one-off	 nature	 and	 brevity.	 No	
professional,	whether	it	is	a	judge,	mediator,	lawyer,	assessor	should	ever	rely	on	
just	one	 interview	 to	establish	a	 child’s	views	and	preferences.890	A	child’s	views	
	
885	London	 Family	 Justice	 Council	 “Guidelines	 for	 Judges	 Meeting	 Children	 Who	 are	 Subject	 to	
Family	Proceedings”	Guidelines	April	2010)	Family	Law	UK,	<www.familylaw.co.uk>.	










are	 informed	 by	 context.	 Views	 may	 change	 over	 time,	 vary	 in	 different	
environments	 dependent	 on	 how	 comfortable	 the	 child	 is	 or	 be	 influenced	 by	
factors	such	as	who	took	them	to	the	meeting	that	day	or	who	is	taking	them	home	
after	 the	meeting	 and	might	 interrogate	 them	on	what	 they	 said.	 A	 one-off	 brief	
meeting	 also	 fails	 to	 allow	 for	 building	 of	 both	 trust	 and	 rapport	with	 the	 child,	
which	may	affect	their	level	of	disclosure.	
	
The	timing	of	the	 judicial	 interview	is	also	worthy	of	consideration.	 In	practice,	a	
close	nexus	may	occur	between	the	meeting	and	 the	decision.	This	may	result	 in	
the	child	feeling	they	were	responsible	for	the	outcome,	inadvertently	placing	the	
burden	 of	 decision-making	 upon	 the	 child,	 a	 position	 widely	 accepted	 as	 best	








taken	 into	 account	 by	 the	 judge	 alongside	 previously	 conveyed	 views	 and	 the	
context	within	which	all	views	were	communicated.	
8. Innovative Participation Practices 
Whilst	reports,	separate	legal	representation	and	judicial	interviews	form	the	most	
common	participation	processes	 in	 in-court	proceedings	globally,	 in	recent	years	
innovative	participation	practices	have	been	introduced	in	Scotland	and	Israel.	The	
innovative	processes	 for	child	participation	 introduced	 in	 those	 two	 jurisdictions	
are	now	examined	and	evaluated.	
	







A. Scotland - Form 9 and Letters to the Judge 
Scotland	provides	a	unique	method	by	which	children	can	participate	in	family	law	
proceedings.	 At	 the	 time	 of	 filing	 proceedings	 in	 private	 law	 disputes,	 the	 judge	
makes	 a	 decision	whether	 to	 have	 a	 copy	 of	 the	 application	 served	on	 any	 child	
who	 will	 be	 affected	 by	 the	 order.892	Either	 party	 to	 proceedings	 can	 request	
service	on	the	child	is	dispensed	with.893	
	
If	 served,	 the	 application	 is	 sent	 to	 the	 child	 accompanied	by	 a	 prescribed	 form,	
referred	 to	 as	 ‘Form	 9’,	 requesting	 their	 views.894	The	 applicant’s	 lawyer	 must	
complete	 the	 first	 part	 of	 the	 form.	 This	 advises	 the	 child	 of	 the	 decisions	 the	
applicant	has	asked	the	court	to	make.		
	
The	 child	 is	 invited	 to	 complete	 a	 section	on	 the	 form	or	 to	write	 a	 letter	 to	 the	
court	 on	 a	 separate	 piece	 of	 paper,	 if	 they	 wish	 to	 convey	 their	 views	 on	 the	
matter.895	Included	 in	 the	 form	 is	 information	 on	 their	 right	 to	 instruct	 a	 lawyer	
and	how	to	contact	the	Scottish	Child	Law	Centre	for	further	advice.896	
	























form	would	 be	 a	 challenge	 for	 children	 with	 learning	 difficulties	 and	 for	 whom	
English	 is	 their	 second	 language.	 There	 is	 no	 assurance	 the	 child	 has	 personally	
filled	out	 the	 form	and	 it	exposes	 the	child	 to	parental	pressure	by	receiving	 the	
form	 and	 completing	 it	 at	 home.	 	 Finally,	 access	 to	 this	 participation	 process	 is	
fettered	by	adults	and	notably	service	is	dispensed	with	frequently.898	
	
There	has	been	heavy	criticism	of	 	 the	 form	some	of	which	notes	 its	use	of	adult	
language	and	terms	children	were	not	familiar	with.	It	assumes	knowledge	of	the	
court	 proceedings	 and	 process,	 fails	 to	 refer	 to	 the	 right	 of	 the	 child	 to	 access	




of	 the	 Civil	 Justice	 Council.	 	 The	 Council	 consulted	with	 children’s	 organisations	
and	children	themselves	over	the	use	of	the	form.	In	reply,	the	language	of	the	form		
was	 noted	 as	 including	 difficult	 and	 unknown	 terms	 and	 failed	 to	 accommodate	
children	of	 different	 ages.901	Concern	 and	worry	was	 also	 expressed	by	 children,	
who	had	received	the	form,	as	they	did	not	know	the	sender	nor	who	the	audience	





899	Together	 Scottish	 Alliance	 for	 Children’s	 Rights	 “Hearing	 the	 Voice	 of	 the	 Child	 in	 Family	
Actions-	Form	9	Review”	(submissions		to	the	Scottish	Civil	Justice	Council	Family	Law	Committee,	
25th	January	2016)	at	3.	







mechanism	 for	 providing	 feedback	 to	 children	 when	 a	 decision	 has	 been	made,	
assurance	 the	 views	written	 down	 are	 the	 child’s	 own	 views	 and	 the	 use	 of	 the	
form	remains	at	the	discretion	of	the	court.905	Despite	the	revision,	the	form	fails	to	
ensure	 effective	 and	meaningful	 child	 participation	without	 these	matters	 being	
remedied.	
B. Israel - Child Participation Units 
In	Israel,	adjunct	to	the	Israeli	Family	Courts	are	Social	Service	Units	(“SSU”)	run	





and	 Jerusalem,	where	 a	 Child	 Participation	Department	 (“CPD”)	was	 attached	 to	
the	 SSU’s.907	The	 project	 ran	 from	 2006-2009	 and	 was	 accompanied	 by	 an	




was	 staffed	 by	 Participation	 Social	Workers	 (PSWs”),	 a	 judicial	 referral	 could	 be	
made	for	a	child	to	meet	with	a	PSW,	this	invitation	was	worded	as	a	direction	of	
the	 court	 and	 information	 on	 the	 process	 sent	 to	 the	 parents	 and	 their	 legal	
	
904	Kirstin	 Hudson	 “New	 Form	 9:	 Worth	 the	 wait?”	 (20th	 May	 2019)	 Law	 Society	 of	 Scotland	
<www.lawscot.org.uk>	
905	Kirstin	 Hudson	 “New	 Form	 9:	 Worth	 the	 wait?”	 (20th	 May	 2019)	 Law	 Society	 of	 Scotland	
<www.lawscot.org.uk.>	
906	Tamar	Morag	and	Yoa	Sorek	“Children’s	Participation	in	Israeli	Family	Courts:	An	Account	of	an	












If	 the	 child’s	 elected	 method	 of	 participation	 was	 judicial	 interview,	 this	 was	
arranged	and	held	with	the	PSW	present.912	If	the	child	elected	to	be	heard	by	the	
PSW,	 the	 PSW	prepared	 a	written	 report	 on	 the	 child’s	 views.	 This	 included	 the	
PSW’s	views	of	the	child’s	“behaviour	and	situation”	at	the	time.913	
	
Records	 of	 the	 reports	 and	 judicial	 meetings	 remained	 confidential,	 unless	 the	
child	waived	the	right	to	confidentiality,	and	records	were	available	on	appeal.914	
The	 child’s	 expressed	 views	 were	 not	 included	 in	 the	 decision	 unless	 the	 child	








The	 project	 did	 not	 examine	 in	 detail	 whether	 or	 how	 children’s	 participation	



















A	 significant	 weakness	 of	 the	 Israeli	 model	 of	 child	 participation	 is	 the	
discretionary	nature	of	the	referral	process.	A	clear	directive	to	refer	every	case	to	
the	 participation	 section	 was	 provided,	 unless	 it	 was	 considered	 participation	




Despite	 the	 UN	 Committee’s	 aim	 for	 States	 Parties	 to	 develop	 legislation	 that	





Key	 reasons	 provided	 by	 the	 judiciary	 for	 non-referral	 included:	 concern	
participation	would	overburden	the	children,	place	undue	pressure	on	them	or	the	
view	participation	would	not	 assist	 the	 court	 in	 reaching	 their	decision.923	These	
explanations	 are	 reflective	 of	 the	 deeply	 entrenched	 and	 out-dated	 views	 of	
children	 as	 objects	 of	 concern	 in	 need	 of	 protection	 and	 have	 been	 refuted	 by	
research	in	this	field.	The	projects	examination	of	judges	views	on	the	participation	
model	 revealed	 resistance	 to	 a	 universal	 right	 to	 participate	 for	 children.924	















views	 were	 advised	 of	 the	 outcome.	While	 the	 right	 to	 participate	 is	 voluntary,	
even	electing	to	not	express	a	view	is	active	participation	and	demonstrates	a	child	




A	 strength	 of	 the	 project,	 was	 the	 high	 level	 of	 satisfaction	 with	 the	 process	
reported	by	both	children	and	parents	in	the	formative	evaluation.925	In	the	follow-
up	 study,	 social	 workers	 also	 reported	 their	 perception	 that	 participation	





of	 the	 child’s	 expressed	 views.927		 This	 is	 often	 a	 controversial	 issue	 when	





models	 of	 child	 participation	 in	 family	 courts.	 The	 evaluation	 highlighted	 a	
significant	 gap	 between	 children’s	 views	 and	 their	 parents’	 perspectives	 of	 how	










of	 involving	 a	 therapeutic	professional	 in	 the	process.	They	 assist	 the	parents	 in	
being	able	to	hear	their	child’s	views	and	as	a	result	focus	on	the	needs	of	the	child.	
They	also	play	an	 important	 role	 in	emotionally	supporting	children	 through	 the	









in	 legislation	 as	 a	 universal	 right	 of	 the	 child	 will	 help	 with	 the	 fuller	
implementation	 of	 the	 right	 and	 is	 a	 critical	 element	 for	 any	 child	 participation	
model	developed	in	the	future.	
9. Chapter Summary 
This	chapter	has	highlighted	some	of	the	various	ways	children	can	participate	in	
private	law	disputes	in	both	the	out-of-court	and	in-court	systems	across	different	
international	 family	 law	 contexts.	 These	 included	 reports,	 separate	 legal	
representation	 for	 the	 child,	 judicial	meetings	 and	via	 a	 child	 consultant	 in	 child	
inclusive	mediation	as	well	as	the	less	common	but	innovative	practices	of	a	child	
views	 form	 and	 the	 establishment	 of	 specialist	 child	 participation	 units.	 Despite	
the	 significant	 diversity	 of	 family	 law	 jurisdictions,	 it	 confirms	 an	 international	
commitment	 to	enhancing	children’s	participation	 in	private	 family	 law	disputes.	
Each	method	of	participation	examined	in	this	chapter	has	 its	own	strengths	and	








This	 chapter	 demonstrates	 the	 evident	 gap	 between	 the	 principle	 of	 child	
participation	 and	 its	 practice.	All	 the	mechanisms	 that	 enable	 child	participation	
had	mitigating	factors	that	limited	and	at	times	prevented	children’s	participation.	
In	 particular,	 the	 prevailing	 attitudes	 of	 professionals	 and	 parents	 towards	
children’s	 participation	 and	 unsupportive	 legal	 processes	 all	 create	 barriers	 to	
children’s	participation	rights	being	realised.		
	
The	Voice	of	Child	Reports	 in	Canada	and	 the	 Israeli	Child	Participation	Unit	are	
outstanding	 examples	 of	 new	 services	 and	 approaches	 aimed	 at	 developing	 and	
strengthening	 child	 participation	 processes.	 The	 Israeli	 project	 is	 one	 of	 the	 few	
examples	 of	 a	 legislative	 commitment	 to	 children’s	 participation.	 However,	 even	
with	such	commitment	when	a	discretionary	element	for	referral	to	a	participation	















This	 chapter	 has	 further	 highlighted	 the	 need	 for	 a	 template	 model	 for	 child	
participation	to	ensure	the	practice	of	child	participation	accurately	and	effectively	
reflects	the	principles	of	Article	12.	The		fundamental	importance	of	Article	12	is	of	
little	 consequence	 if	 the	 principles	 of	 the	 article	 itself	 are	 not	 properly	
implemented	and	realised	in	practice.	The	template	must		encapsulate	not	only	the	
basic	elements	of	Article	12	but	also	the	broader	provisions	of	the	UNCRC.	Such	a	
child	 participation	 model,	 	 when	 developed	 and	 applied,	 would	 confirm	 the	
182 
minimum	 standard	 for	 the	 ideal	 of	 child	 participation	 as	 intended	 by	 the	
Convention.	 It	 could	 support	 States	 Parties	 in	 the	 implementation	 of	 Article	 12	
rights	and	also	be	used		to	evaluate	existing	and	inform	development	of	new	child	
participation	 processes.	 This	 would	 lead	 to	 a	 more	 standardised	 and	 consistent	




The	 next	 chapter	 reviews	 the	 literature	 on	 empirical	 research	 examining	 if,	 and	











adversarial	 positions.	 Research	 on	 the	 effects	 of	 parental	 separation	 on	 children	
has	 firmly	 established	 parental	 conflict	 is	 harmful	 to	 children. 931 	A	 key	
determinant	 of	 children’s	 wellbeing,	 post-separation,	 is	 the	 extent	 to	 which	
parents	are	able	to	cooperate	and	manage	conflict.932	
	
Much	 has	 been	 written	 about	 the	 importance	 of	 children’s	 participation,	
particularly	during	the	time	of	parental	separation.933	The	UNCRC	has	provided	the	
legal	 and	 moral	 foundation	 for	 participation	 in	 matters	 affecting	 children,	 and	
Childhood	Studies	and	Sociocultural	Theory	both	offer	further	conceptual	support	
for	 this	 right.	 In	 addition,	 the	 UN	 Committee	 has	 provided	 guidance	 on	 the	
intended	scope	of	Article	12	and	the	development	of	participation	processes.	Yet,	
children’s	 participation	 rights	 remain	 some	 of	 the	 most	 unrealised	 of	 all	
Convention	rights.	934		
	
This	may	 be	 because	 a	 significant	 dilemma	 exists.	 Can	we	 protect	 children	 from	













They	 include	 political	 and	 economic	 barriers,	 together	 with	 long-standing	
practices	and	attitudes	to	children.935	Tension	exists	between	respecting	children’s	




Opposition	 to	 children’s	 participation	 remains	 unrelenting.	 There	 is	 strong	
resistance	 from	adults	who	perceive	children’s	participation	rights	as	a	 threat	 to	
parental	 authority.	 Beliefs	 also	 prevail	 that	 children	 cannot	 meaningfully	
contribute	 because	 they	 lack	 competence,	 or	 their	welfare	will	 be	 placed	 at	 risk	
through	the	act	of	participating.		
	
This	 chapter	 reviews	 the	 research	 evidence	 and	 commentary	 pertaining	 to	
children’s	 views	 and	 participation,	 the	 scope	 of	 participation	 that	 children	 seek	




practice	 is	 then	 explored.	 The	 core	 reasons	 for	 opposing	 participation	 are	


















Children	 want	 to	 be	 acknowledged,	 consulted,937	listened	 to,938	involved	 in	




In	 an	 Australian	 study	 by	 Graham	 and	 Fitzgerald,	 children	 were	 interviewed	
concerning	 their	 views	 of	 participation	 in	 family	 law	 decision-making.943	All	
children	thought	opportunities	to	participate	in	decision-making	processes	should	
be	provided	 to	children	 following	parental	 separation.944	This	 finding	of	majority	







937	Alan	Campbell	 “The	 right	 to	 be	heard:	Australian	Children’s	 views	 about	 their	 involvement	 in	
decision-making	 following	 parental	 separation”	 (2008)	 14(3)	 Child	 Care	 in	 Practice	 237	 at	 248;	
Patrick	Parkinson	and	Judy	Cashmore,	above	n	13,	at	67;	and	Anne	B	Smith	and	Megan	M	Gollop	




940	Anne	 Graham	 and	 Robyn	 Fitzgerald,	 above	 n	 14,	 at	 55;	 Rachel	 Birnbaum	 and	 Michael	 Saini,	
above	n	798,	at	405-408;	Patrick	Parkinson	and	Judy	Cashmore,	above	n	13,	at	31	-67;	Carol	Smart	












family	 decision-making	 in	 separated	 families.946	Campbell	 found	 children	 valued	
the	 importance	 of	 informed	 communication,	 consultation,	 and	 being	 listened	 to	
during	 their	 parent’s	 private	 law	 disputes.947	Children	 equated	 feeling	 respected	




Birnbaum	 found	 the	 majority	 of	 children	 wanted	 to	 make	 their	 views	 known	
directly	 to	 the	 decision-maker	 and	were	 grateful	 for	 the	 opportunity	 to	 express	




These	 results	 highlight	 that	 children	 want	 the	 opportunity	 to	 participate	 when	
their	parents	are	determining	care	and	contact	arrangements	that	will	affect	them.	
Parkinson	and	Cashmore	found	children’s	main	desire	to	participate	was	because	
they	 believed	 there	 would	 be	 more	 informed	 decisions	 made	 and	 better	
outcomes.952	Despite	 children’s	 perception	 of	 benefits	 from	 participation,	 their	
participation	 was	 not	 associated	 with	 happiness	 with	 post	 separation	 care	
arrangements.953		
	






949	Anne	 B	 Smith	 and	Megan	M	Gollop,	 above	 n	 937,	 at	 23;	 Anne	 Graham	 and	Robyn	 Fitzgerald,	









3. Intrinsic Benefits of Participation for Children  
Research	 has	 confirmed,	 when	 children's	 expressed	 views	 are	 listened	 to	 and	
taken	 seriously	 there	 is	 intrinsic	 benefit	 for	 children.954	Children	 equate	 being	
heard	with	feelings	of	being	respected	and	valued	in	adult	child	relationships.955		
	
Research	 by	 Smith,	 Taylor	 and	 Tapp	 in	 New	 Zealand	 examined	 children’s	















Just	 as	 participation	 has	 been	 found	 to	 benefit	 children	 intrinsically,	 excluding	













consequences	 for	 children,	 increasing	 anxiety	 and	 causing	 a	 sense	 of	 frustration	
and	isolation.963	
	
There	 are	 more	 likely	 to	 be	 detrimental	 effects	 for	 children	 and	 harm	 to	 their	




children.	 In	addition,	 there	 is	a	growing	body	of	evidence	to	support	the	premise	




Research	on	 the	benefits	of	children’s	participation	 in	 the	out-of-court	context	of	
mediation	is	now	examined.	
4. Benefits of Children’s Participation in Mediation 
In	a	New	Zealand	study,	Goldson	found	children’s	participation	in	mediation	led	to	
improved	 parent-child	 relationships	 and	 reduced	 parental	 conflict. 966 	The	
mediator	 interviewed	 the	 children	 whose	 views	 were	 fed	 back	 to	 the	 parents	
before	 the	 children	 attended	 part	 of	 the	 mediation.967	This	 small	 study	 found	
listening	to	the	views	of	the	child	increased	parental	awareness	of	the	impact	their	
conflict	had	on	the	child	and	highlighted	the	need	for	parents	to	work	together	on	






965	Jill	 Goldson	 “Hello,	 I’m	 a	 voice,	 let	 me	 talk”:	 Child	 inclusive	 mediation	 in	 family	 separation	











effectiveness	 of	 child-inclusive	 and	 child-focussed	 mediation.970	McIntosh	 found	
both	 interventions	 lowered	 parental	 conflict	 and	 children’s	 distress	 about	 the	
family	 dispute.971	The	 study	 also	 found	 those	who	 participated	 in	 child	 inclusive	
mediation	 reported;	 improved	 father-child	 relationships,	 more	 sustainable	
agreements	 and	were	 less	 likely	 to	 return	 to	 litigate	 the	matter	within	 the	 year	
following	 mediation.972	The	 study	 reported	 less	 chance	 of	 benefits	 when	 cases	
involved	high	conflict	parents	and	those	with	mental	health	issues.973	A	four-year	
follow-up	 study	 by	 McIntosh	 Long	 and	 Wells	 demonstrated	 continuing	 benefits	
and	 more	 significant	 benefits	 from	 child-inclusive	 mediation	 compared	 to	 the	
child-focused	intervention.974		
	
However,	 the	 McIntosh	 study	 has	 faced	 criticism	 for	 its	 “methodological	




as	 an	 ADR	 and	 arguably	 may	 have	 come	 into	 the	 research	 with	 pre-conceived	
	
969	At	26.	
970	Jennifer	 McIntosh	 “Child	 inclusive	 divorce	 mediation:	 Report	 on	 qualitative	 research	 study”	
(2000)	18	Conflict	Resolution	Quarterly	55	at	55;	and	Jennifer	E	McIntosh,	Yvonne	D	Wells,	Bruce	M	
Smyth	 and	 Caroline	 M	 Long	 “Child-focused	 and	 child-inclusive	 divorce	 mediation:	 comparative	





974 Jennifer	 E	 McIntosh	 et	 al.,	 above	 970,	 at	 105.	 Child	 focused	 mediation	 actively	 encourages	
parents	to	consider	the	needs	of	their	children	but	there	is	no	direct	involvement	of	children	in	the	





977	Felicity	 Bell,	 Judy	 Cashmore,	 Patrick	 Parkinson	 and	 Judi	 Single	 “Outcomes	 of	 child-inclusive	
mediation”	(2013)	27(1)	International	Journal	of	Law,	Policy	and	the	Family	116	at	118.	
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notions	of	 the	usefulness	of	or	prior	positive	experiences	of	ADR	 that	 influenced	
their	 perspectives.	 Despite	 these	 criticisms,	 the	 research	 by	 McIntosh	 and	
McIntosh	 et	 al.	 was	 “encouraging	 and	 stimulated	 more	 widespread	 use	 of	 child	
inclusive	mediation	in	Australia”.978	
	
Following	 the	Australian	 research	 an	American	 study	was	 conducted	 by	Ballard,	
Holtzworth-Munroe,	Applegate,	D’Onofrio	and	Bates	with	a	more	methodologically	
sound	 research	 study	 comparing	 child	 inclusive,	 child	 focused	 and	 ‘mediation	 as	
usual’	 (‘MAU’).979	Ballard	 et	 al.	 found	 both	 child-focused	 and	 child-inclusive	
mediations	 were	 more	 likely	 to	 result	 in	 agreements	 that	 facilitated	 children’s	
positive	adjustment	to	divorce	than	agreements	reached	under	MAU.980		Ballard	et	
al.	 note	 the	 lack	 of	 significant	 difference	 between	 the	 two	 interventions,	 child	
focused	and	child	inclusive	mediation,	may	be	attributable	to	small	samples	sizes	
and	the	use	of	students	as	child	consultants	rather	than	experienced	professionals	
as	 used	 in	 the	 McIntosh	 study.981	This	 highlights	 a	 significant	 methodological	
weakness	in	the	research.		
	
Despite	 the	differences	 in	 the	 research	 findings	between	 these	 studies,	 generally	
they	suggest	positive	benefits	occur,	from	children’s	participation	in	mediation,	for	
families	 and	 consequently	 children.	 Realisation	 of	 those	 benefits	 appears	 to	 be	
significantly	affected	by	parental	readiness	and	mental	health,	by	the	level	of	inter-
parental	 conflict 982 	and	 possibly	 by	 the	 level	 of	 experience	 of	 the	 child	
consultant.983		
	
Perhaps	 one	 further	 beneficial	 aspect	 of	 mediation	 is	 it	 keeps	 parents	 from	










mind,	not	 children.	This	adversarial	 route	 can	strain	 relationships	beyond	repair	
and	perpetuate	conflict	through	delays.		
5. Benefits and Risks of Children’s Participation in In-Court Proceedings 
A	research	study	by	Milojevich,	Quas	and	Yano	established	that	specific	aspects	of	
participation	in	legal	proceedings	can	cause	distress	to	children	and	detrimentally	












Amongst	 other	matters,	 the	 research	 by	Milojevich	 et	 al.	 examined	 the	 effect	 of	
being	 interviewed	 in	 legal	proceedings.	They	established	 that	children	 find	being	
repeatedly	 interviewed	 stressful.987	What	 was	 unclear	 from	 the	 research	 was	
whether	 it	 was	 the	 number	 of	 interviews	 or	 the	 number	 of	 interviewers	 that	
causes	stress	for	children.988	
	
The	 adversarial	 nature	 of	 legal	 proceedings	 is	 “an	 overlooked	 but	 significant	
source	 of	 stress”989	for	 children.	 Parental	 conflict	 and	 adversarial	 positions	 are	
	
984	Helen	M	Milojevich,	Jodi	A	Quas	and	Jason	Z	Yano	“Children’s	participation	in	legal	proceedings:	








sustained	 until	 an	 outcome	 is	 reached	 with	 parental	 cooperation	 usually	 non-
existent	during	this	time.		
	
Another	 cause	 of	 stress	 for	 children	 involved	 in	 legal	 proceedings	 is	 the	 lack	 of	
understanding	of	the	justice	system,	its	intricate	procedures	and	the	specific	facets	
of	 the	 case	 affecting	 the	 child.990	Delays	 and	 long	 case	 length,	 create	 feelings	 of	
helplessness,	and	result	in	a	sense	of	lack	of	control	for	children.991	
	
Milojevich	 et	 al.	 further	 note,	 whether	 an	 outcome	 has	 detrimental	 effect	 on	




can	 cause	 stress	 for	 children.	 A	 call	 for	 further	 research	 into	 ways	 of	 including	
children	 and	 enhancing	 their	 understanding	 of	 in-court	 proceedings	 is	 clearly	
warranted	 to	 ensure	 children’s	 wellbeing	 is	 not	 further	 harmed	 by	 their	
involvement	in	legal	proceedings.			
6. The Scope of Participation Sought by Children 


















children	 also	 do	 not	 want	 to	 choose	 between	 parents	 or	 to	 determine	 the	
outcome.996	These	finding	have	been	echoed	in	multiple	studies.997		
	
Gollop	 and	 Smith	 found	 that	 the	 amount	 of	 involvement	 children	 want	 in	 the	
decision-making	 varied.998	Some	 children	 appreciated	 being	 given	 a	 choice	 of	
which	parent	to	live	with,	even	knowing	they	may	not	be	making	the	final	decision,	
while	other	children	thought	making	such	a	decision	would	be	difficult.999	Despite	
the	 variation	 amongst	 children	 in	 the	 amount	 of	 involvement	 they	 wanted	 in	
decision-making,	 the	 strongest	 theme	 to	 emerge	 from	 this	 study	 was	 the	
importance	for	children	knowing	their	views	would	be	listened	to.1000	
	
Despite	 these	 consistent	 findings,	 anomalies	 exist	 in	 the	 research	 evidence	
regarding	 the	 strength	 of	 children’s	 desire	 to	 participate	1001		 	 and	 the	 levels	 of	
autonomy	 sought	 by	 children	 in	 private	 law	 disputes.1002	In	 some	 studies	 some	
children	 considered	 they	 should	 choose	 their	 care	 arrangements,	 with	 marked	




Children	 involved	 in	 contested	matters	 involving	high	 conflict,	 violence	or	 abuse	


















in	 a	difficult	position	and	were	more	 likely	 to	 “insist	 that	 they	 should	be	able	 to	
make	autonomous	choice	about	residence	and	contact”.1005		
	
Neale	 specifically	 examined	whether	 children	wanted	 to	 participate	 in	 decision-
making	 or	 wanted	 autonomous	 choice.1006	She	 found	 children	 could	 distinguish	
between	participation	and	choice	and	children	who	had	experienced	oppression	or	
neglect	 were	 more	 inclined	 to	 want	 to	 make	 decisions	 about	 their	 care	




abuse,	are	 less	concerned	about	 the	risk	of	being	placed	 in	a	difficult	position	by	
expressing	 their	 preferences.	 This	 could	 be	 because	 their	 lived	 experience	 is	 an	
environment	 they	 wish	 to	 see	 changed	 on	 a	 somewhat	 urgent	 basis,	 however	
without	 further	research	being	conducted	on	this	point	 this	 is	 largely	conjecture.	
The	 findings	also	 indicate,	children	 involved	 in	highly	contested	proceedings,	are	
more	 inclined	 to	 want	 to	 both	 participate	 and	 make	 autonomous	 choices	 in	
relation	to	their	care	arrangements.		
7. Children’s Dissatisfaction with Participation 
Despite	 the	 strong	 desire	 for	 children	 to	 participate	 and	 the	 confirmed	 benefits	
from	participation,	some	studies	have	found	significant	numbers	of	children	view	
participation	 negatively.1008	Research	 findings	 have	 established	 children	 can	 be	
dissatisfied	 with	 participation	 when	 they	 have	 an	 inability	 to	 control	 how	 their	








lack	 of	 preparation	 and	 feedback1010	and	 when	 their	 desired	 outcome	 is	 not	
realised.1011		
	
Smart	 et	 al.	 found	 children	 expressed	 dissatisfaction	 when	 their	 views	 were	
selectively	 used	 and	 no	 confidential	 space	 to	 explore	 their	 views	 provided.1012	
Children	 in	 the	 study	 by	 Graham	 and	 Fitzgerald	 reported	 difficulties	 in	
participating	 and	 feelings	 of	 distress,	 confusion	 and	 disappointment,	 when	 they	
were	not	well	 informed	about	 the	purpose	and	degree	of	 their	participation	and	





The	 most	 common	 reasons	 for	 why	 children	 felt	 this	 way	 were	 that	 they	




residence	 disputes.1016	His	 research	 indicates	 where	 residential	 arrangements	
reflect	the	child’s	preferred	parental	attachment	and	residential	preferences,	they	
had	positive	influence	on	children’s	wellbeing.1017	Kaltenborn	notes	these	findings	
have	 direct	 support	 from	 the	 research	 work	 undertaken	 by	 Koechel1018	and	
















dissatisfied	 children	 understood	 how	 their	 views	 would	 be	 weighted	 or	 if	 they	
knew	this	and	simply	wanted	the	choice	not	just	a	voice.	
	
These	 findings	 indicate	a	need	 for	 a	more	 cautious	approach	 in	 the	 treatment	of	
children’s	views	 in	 certain	 categories	of	 cases.	Further	 research	 into	 the	 reasons	
for	 children’s	dissatisfaction	 in	 these	particular	 categories	 is	warranted.	 	Greater	
consideration	 of	 how	 views	 are	 taken	 into	 account	 and	 how	 this	 is	 explained	 to	
children	in	these	specific	cases	may	be	necessary	to	ensure	the	best	outcomes	for	
children.		
8. ‘Taken into Account’ and ‘Due Weight’ for Children’s Views 
The	legal	and	literal	definition	of	Article	12	confirms	the	article	extends	beyond	a	
right	of	the	child	to	simply	express	a	view.	It	also	provides	for	the	child’s	views	to	
be	 taken	 into	 account	 and	 for	 due	 weight	 to	 be	 applied	 to	 those	 views	 in	
accordance	with	 their	 age	 and	maturity.1020	This	 implies	 children’s	 views	 should	
have	 some	 influence	 on	 outcomes	 in	 proceedings	 affecting	 them,	 an	 expectation	
confirmed	by	the	UN	Committee	in	their	General	Comment.1021		
	
The	General	Comment	notes	 that	 listening	alone	 is	 insufficient	and	 “the	views	of	
the	child	have	to	be	seriously	considered”.1022	Where	a	child	can	form	a	view,	those	
views	must	be	“a	significant	 factor	 in	settlement	of	 the	 issue”.1023	The	Committee	
also	 states	 that	 the	 views	 of	 the	 child	must	 be	 accorded	weight,	 capacity	 of	 the	












As	 noted	 by	 Daly,	 “there	 is	 little	 point	 in	 hearing	 children	 if	 their	 wishes	 are	
unlikely	to	make	any	difference	to	outcomes”1025	and	research	suggests	there	can	















There	 is	 little	 research	 on	 children’s	 participation	 in	 private	 law	 disputes	 with	
respect	to	how	children’s	views	are	taken	into	account	in	decision-making.		
	
An	early	American	study	 in	2003	surveyed	members	of	 the	 judiciary	about	 their	
practices	and	strategies	of	assessing	children’s	views	as	well	as	questioning	how	













A	more	 recent	 study	was	undertaken	 in	2011	 in	New	Zealand	by	Henaghan	 and	
Robinson.1030	They	 examined	 what	 the	 court	 does	 with	 children’s	 views	 and	
whether	there	was	any	trend	in	how	s	6	of	the	COCA	was	interpreted	and/or	given	
effect.1031	This	 study	 found	 that	 in	 45.8	 per	 cent	 of	 cases	 the	 child’s	 views	were	
either	not	ascertained,	or	were	ascertained	but	how	they	were	taken	into	account	
and	 what	 weight,	 if	 any,	 was	 placed	 on	 them	was	 not	 accounted	 for.	1032	It	 also	
found	 that	 the	category	of	 case	significantly	 impacted	on	 the	mechanism	used	 to	





and	 age	 and	 maturity	 were	 the	 dominating	 factors	 which	 dictated	 how	 much	
weight	would	be	attached	to	the	child’s	views.1034	This	was	despite	the	legislative	





properly	 realised.	 Henaghan	 and	 Robinson	 considered	 that	 training	 in	


















account	 to	 the	degree	 intended	by	or	 in	a	manner	reflecting	the	principles	of	 the	





9. Research Summary 
The	studies	examined	 in	 this	 chapter	 indicated	an	array	of	 reasons	 for	 including	
children	 as	 participants.	 These	 included	 a	 focus	 on	 children’s	 views	 about	 the	
impact	and	consequences	of	their	parents’	separation,1037	children’s	experiences	of	





and	 telephone	 interviews	 with	 scant	 attention	 given	 in	 any,	 to	 “the	 qualitative	
methods	 and	procedures	used	 for	 data	 collection”.1041	Some	 interviews	were	not	
conducted	in	private.1042	As	a	result	children’s	views	may	have	been	influenced	by	
parental	presence	at	the	time	of	the	interview.	Most	studies	conducted	a	thematic	
















Despite	 the	 concerns	 for	 the	 quality	 of	 the	 research,	 the	 findings	 of	 the	 studies	
examined,	 which	were	 conducted	 over	 a	 span	 of	 two	 decades,	 are	 consistent	 in	
confirming	 the	majority	 of	 children	want	 to	 be	 heard	 in	 family	 law	matters	 and	
understand	their	participation	is	about	having	a	say	not	autonomous	choice.		
	
Overall,	 the	 research	 documents	 that	 children	 want	 to	 be	 better	 informed	 and	
want	 their	 views	 and	 preferences	 heard,	 the	 scope	 of	 participation	 sought	 by	
children	 ranges	 from	 being	 offered	 an	 opportunity	 to	 participate,	 to	 speaking	
directly	 to	 a	 decision-maker	 and	 their	 autonomous	 choice	 being	 recognised,	
participation	has	been	shown	to	provide	children	with	intrinsic	benefits,	exclusion	




Mixed	 findings	 are	 also	 evident	 across	 the	 research.	 Some	 studies	 indicate	 the	
desire	 to	participate	 is	 higher	 for	 children	 from	contested	proceedings	 involving	
high	conflict,	abuse	and	family	violence.1044	Those	children	are	more	likely	to	want	
to	 make	 autonomous	 decisions	 than	 children	 from	 non-contested	 cases.	 The	
research	 also	 indicates	 that	 when	 these	 children	 express	 strong	 residential	 and	






























10. Opposition to Children’s Participation 
The	UN	Committee	found	the	reasons	provided	for	children’s	participation	rights	
not	 being	 realised	 are	 extremely	 consistent	 around	 the	world.	1047	These	 include	
child	 participation	 as	 placing	 a	 burden	 of	 decision-making	 on	 children,	 exposing	
them	 to	 risk	 of	 harm,	 children	 lacking	 sufficient	 competence,	 knowledge	 and	























• Children	 lack	 the	maturity	 to	understand	their	own	best	 interests	and	are	
likely	to	make	‘wrong’	choices.		
• The	 responsibility	 of	 participation	 is	 unfair	 on	 children	 and	 such	
involvement	will	 remove	 power	 and	 control	 of	 family	matters	 away	 from	
parents.	
	






Examination	 of	 the	 literature	 from	 Children’s	 Rights	 Theorists	 and	 Childhood	
Studies	 Theorists	 has	 enabled	 the	 identification	 of	 three	 broad	 categories	 that	









A. Risk to the Welfare of the Child 
One	reason	given	 for	opposing	children’s	participation	 is	risk	 to	 their	welfare,	as	















Despite	 these	 concerns,	 there	 is	 significant	 research	 evidence	 that	 children	 in	




The	 right	 to	 participate	 does	 not	make	 exceptions	 for	 situations	 of	 high	 conflict,	
domestic	 violence	 or	 undue	 parental	 influence.	 	 The	 risks	 to	 children’s	 welfare	













and	must	 be	 addressed	 by	 the	 development	 of	 informed	 participation	 processes	
that	 ensure	 the	 welfare	 of	 the	 child	 is	 of	 paramount	 consideration.	 This	 is	 a	
challenge	currently	 faced	by	 family	 law	professionals	 internationally	who	are	yet	
to	reach	consensus	on	best	practice	of	participation.1058	
B. Resistance to the ‘Children’s Rights’ Rhetoric 
The	 notion	 of	 parental	 rights	 is	 not	 new.	 The	 notion	 of	 children’s	 rights	 in	
comparison	 is	 a	 relatively	 new	 concept.	 It	 has	 only	 been	 since	 the	 Geneva	















1058	Nicola	 Taylor,	 Robyn	 Fitzgerald,	 Tamar	Morag,	 Asha	 Bajpai	 and	Anne	 Graham	 “International	














key	 reason	 for	 the	 United	 States	 of	 America	 not	 ratifying	 the	 Convention.1064	
Parents	 fear	a	negative	 impact	on	 their	 rights	 if	 children’s	 rights	are	upheld;	 the	
risk	being	a	loss	of	parental	control	and	authority	over	children.1065			
	
Contributing	 to	 this	 fear	 is,	 what	 I	 consider	 to	 be,	 the	 misreading	 and	
misapplication	of	the	Convention.	The	UNCRC	does	not	seek	to	remove	the	rights	
of	 parents	 to	make	 final	 decisions.	Neither	 does	 it	 call	 for	 a	 collapse	 in	 teaching	
children	about	responsibility	and	respect	for	parents.	If	the	defenders	of	parental	
rights	 read	 Article	 12	 in	 context	 with	 all	 other	 articles	 of	 the	 Convention,	 they	
would	 realise	 parental	 rights	 are	 supported	 by	 the	 Convention.	 Freeman	 notes,	
parent’s	 rights	 are	 put	 first	 in	 eight	 of	 the	 articles	 of	 the	 UNCRC.1066	The	
Convention	 also	 supports	 the	 development	 of	 parental	 respect	 with	 Article	 29	




necessarily	bad,	and	might	even	be	viewed	as	necessary,	 stating,	 “It	 is	 salutatory	
that	we	now	talk	about	parental	responsibility	not	rights”.1068		
	
Although	consideration	of	children	as	property	has	 faded,	 legacies	of	 this	remain	
















Hart	 notes	 we	 can	 expect	 “debate	 about	 children’s	 rights	 to	 rage	 for	 many	
years”.1070	This	is	due	to	the	fundamental	shift	in	culture	the	Convention	proposes.	
As	 time	 passes,	 arguments	 become	 more	 streamlined	 and	 polarised1071	as	 the	
debate	between	adults’	rights	and	children’s	rights	now	is.1072		
	
Children’s	 rights	 are,	 in	 fact,	 human	 rights	 for	 children,	 the	most	 fundamental	of	
which	 is	 “the	 right	 to	 possess	 rights”.1073	Arguably	what	 is	 needed	 is	 redirection	
away	 from	 rights	 rhetoric	 so	 that	 the	 discussion	 on	 children’s	 participation	 in	
private	law	disputes	becomes	a	shared	focused	on	rights		and	on	children’s	desire	
for,	and	the	benefits	of,	participation	for	both	children	and	families.	Perpetuating	
the	 dominant	 ‘rights	 talk’	 means	 we	 continue	 to	 generate	 a	 ‘winner-loser’	
mentality,	rather	than	build	on	the	impetus	to	reach	a	common	solution.	This	view	





promotion	 of	Article	 12,	 are	 contributing	 to	 the	 sustained	parental	 resistance	 to	
children’s	 participation	 rights	 and	 interfering	with	 the	 realisation	 of	 this	 human	
right.		
C. Inability for Children’s Participation to be Meaningful  
Although	the	age	and	stage	approach	to	child	development	is	long	since	considered	
inappropriate,	concerns	about	age	appropriateness	of	children’s	participation	and	












is	 not	 uncommon	 for	 adults	 to	 hold	 very	 firm	 views	 and	 low	 expectations	 for	
children’s	capabilities.1077			
Article	 12	 talks	 about	 the	 capability	 of	 the	 child	 to	 form	 a	 view	 and	 that	
consideration	 given	 to	 views	 should	 depend	 on	 the	 age	 and	 maturity	 of	 the	






morally”.1080		 The	 Gillick	 decision	 of	 1986	 has	 resulted	 in	 ‘Gillick-competence’	
becoming	 the	 yardstick	 for	 determining	 children’s	 competence.1081		 The	 decision	


















1082	Gillick	 v	 West	 Norfolk	 and	 Wisbech	 Area	 Health	 Authority	 [1986]	 1	 A.C.	 112.;	 and	 Michael	
Freeman	 Children’s	 Rights	 as	 Human	 Rights	 in	The	Palgrave	Handbook	of	Childhood	Studies	 Jens	
Qvortrup,	 William	 A	 Corsaro	 and	 Michael-Sebastian	 Honig	 (eds)	 (Palgrave	 Macmillan	 2009	
Basingstoke	Hampshire)	at	378.	See	generally	Michael	Freeman	“Rethinking	Gillick”	2005	(13)	The	
International	Journal	of	Children’s	Rights	201	at	201,	Freeman	notes	the	English	Courts	have	since	




D. Corrupters of the Child’s Voice 
A	 key	 barrier	 to	 the	 meaningfulness	 of	 children’s	 participation	 is	 the	 belief	 of	
adults	that	the	expressed	views	of	the	child	are	not	their	own.	In	practice	you	will	
find	the	most	support	for	a	child’s	participation	from	the	parent	whose	position	is	
supported	by	 a	 child’s	 views.	When	 the	 views	do	not	 support	 a	 party’s	 position,	
that	party	most	often	will	challenge	the	validity	of	the	expressed	views.		
	
Children	 are	 social	 agents	 and	 as	 such,	 their	 views	 are	 not	 formed	 in	 isolation.	
Instead,	 views	 are	 naturally	 influenced	 and	 formed	 through	 relationships	 with	





will	 be	 subjected	 to	 pressure	 from	 their	 parents	 and	 caregivers	 when	 they	
participate	in	private	law	disputes.1086	This	pressure	can	come	in	many	forms	and	
includes	 but	 may	 not	 be	 limited	 to:	 suggestion,	 intimidation,	 manipulation,	
overindulgence,	repetition,	coaching,	alienation,	selective	attention,	alienation.1087	
These	 factors,	as	a	category,	 form	what	 I	call	 ‘corrupters’	of	 the	child’s	voice	and	





The	 challenge	 is	 to	 develop	 child	 participation	 processes	 that	 ensure	 children’s	
views	are	conveyed	in	a	manner	that	has	the	confidence	of	all	parties	and	can	be	












E. Mitigating the Corrupters 
The	 existence	 of	 corrupters	 highlights	 the	 critical	 importance	 of	 the	 process	 of	





The	 purpose	 of	 the	 child	 interview	 should	 not	 be	 to	 poll	 the	 child	 on	 their	
preferred	proposal.	Parents	should	be	informed	of	the	purpose	of	participation	and	
that	the	child’s	views	will	be	but	one	of	the	factors	that	will	be	taken	into	account	
in	 determining	 the	 child’s	 best	 interests.	 There	 is	 greater	 risk	 of	 the	 child	 being	
pressured	if	parents	believe	the	views	will	be	determinative.1088	
	





to	 establish	 a	 child’s	 views.1089	An	 inclusive,	 accessible,	 safe	 environment	where	
the	 child	 can	 express	 their	 views	 without	 fear	 of	 retribution	 and	 their	

















Finally,	 delivery	 of	 the	 judicial	 decision	 must	 address	 if	 the	 child’s	 views	 were	
followed	or	not	and	the	reasons	for	doing	so.	It	must	also	set	out	all	other	factors	




11. Chapter Summary 
This	 chapter	 has	 reviewed	 international	 research	 evidence	 on	 children’s	




Research	 has	 established	 there	 are	 not	 only	 benefits	 for	 children	 from	
participation,	but	also	benefits	for	parents.1091	The	studies	show	these	benefits	are	
particularly	 prevalent	 in	 ‘out-of-court’	 mediation	 processes1092,	 designed	 to	
promote	 protective	 factors	 that	 benefit	 children	 by	 encouraging	 parents	 to	
consider	matters	from	their	child’s	perspective.		
	
This	 chapter	 has	 also	 identified	 how	 children	 in	 high	 conflict	 families	 and	 with	
strong	 preferences	 may	 have	 a	 different	 perspective	 on	 the	 purpose	 of	 their	
participation.	 For	 these	 children	 there	 can	 be	 dissatisfaction	 with	 their	
participation,	most	often	associated	with;	 failure	 for	 their	views	 to	be	accurately	















Despite	 the	 positive	 findings	 in	 the	 context	 of	 children’s	 participation	 in	
mediation,1095	in	New	Zealand	FDR	children’s	involvement	varies	greatly	amongst	
and	within	the	supplier	models,	 if	 it	occurs	at	all.	There	 is	a	gap	between	theory,	
research	 and	 practice.	 What	 is	 required	 is	 an	 evaluation	 of	 how	 children	 are	
currently	 involved	 in	 FDR	mediation	 and	 consideration	 given	 to	 how	 children’s	




justice	 system,	 in-court	 processes,	 the	 question	 of	 how	 to	 ensure	 participation	
promotes	 children’s	 wellbeing	 and	 improves	 their	 outcomes,	 remains	 largely	
unanswered.	These	children	are	at	the	greatest	risk	of	harm	from	lack	of	parental	
cooperation,	exposure	to	conflict	and	from	their	involvement	in	legal	proceedings.	














In	 ‘in-court’	decision-making,	 the	 treatment	of	children’s	views	has	 three	distinct	
steps:	 ascertaining	 views,	 taking	 account	 of	 views	 and	 placing	 weight	 on	 those	
views.	This	chapter	has	highlighted,	how	ensuring	these	three	steps	are	realized	is	
required	 to	 ensure	 both	 the	 principles	 of	 child	 participation	 and	 the	 underlying	
conceptual	framework	of	s	6	of	the	COCA	are	upheld.	There	is	also	an	apparent	gap	
in	 how	 children’s	 views	 are	 taken	 into	 account,	 due	 weight	 given	 and	 what	 is	




research	 and	 the	 supporting	 conceptual	 framework	 that	 underpins	 children’s	
participation	 rights.	 Children	 are	 capable	 of	 participating,	 can	be	protected	 from	
harm	when	participating	and	children’s	rights	are	not	a	 threat	 to	parent’s	 rights,	
rather	they	need	to	be	promoted	in	the	wider	context	of	the	UNCRC.	
	
Chapter	 seven	 	 examines	 the	 conceptual	 and	 theoretical	 understandings	 of	









Conceptual Foundations of Children’s Participation Rights 
	
1. Introduction 
The	 first	 declaration	 of	 the	 Rights	 of	 the	 Child	 adopted	 in	 1924,	 the	 Geneva	
Declaration,	contained	basic	principles	relating	to	the	welfare	of	the	child.	In	1948	
the	Geneva	Declaration	was	expanded	from	five	to	seven	principles	and	then	came	
the	 Declaration	 of	 the	 Rights	 of	 the	 Child	 in	 1959.	 These	 early	 non-binding	
Declarations	 confirmed	 everyone	was	 entitled	 to	 rights	 and	 freedoms,	 including	
children.	They	each	focused	on	protection	with	children	identified	as	being	in	need	
of	priority	care.	This	reflected	the	concern	society	held	for	children	in	the	first	half	




until	 the	 latter	part	of	 the	twentieth	century.	Since	the	adoption	of	 the	UNCRC	in	
1989	there	has	been	worldwide	action	to	give	effect	to	what	is	now	widely	known	
as	 the	 ‘child’s	 right	 to	 participation’.1098	A	 sustained	 focus	 on	 the	 promotion	 and	




For	 many	 “children’s	 rights	 have	 become	 synonymous	 with	 participation.”1100	
Article	 12	 is	 commonly	 referred	 to	 as	 ‘the	 participation	 article’1101	and	 the	 right	
	
1097	Nigel	Cantwell	“The	Origins,	Developments	and	Significance	of	the	United	Nations	Convention	
on	 the	 Rights	 of	 the	 Child”	 in	 Sharon	 Detrick	The	United	Nations	Convention	on	the	Rights	of	 the	











Undoubtedly,	 the	 children’s	 rights	 movement	 has	 been	 instrumental	 in	 raising	
awareness	 of	 children’s	 participatory	 rights	 with	 the	 UNCRC	 as	 an	 important	
foundational	instrument.		
	
This	 chapter	 begins	 by	 examining	 the	 genesis	 of	 participation	 rights	 as	 a	 legally	
protected	right.	It	goes	on	to	provide	a	legal	and	literal	analysis	of	Article	12	before	
exploring	its	links	and	interdependence	with	other	articles	of	the	Convention.	Child	
participation	 is	 defined,	 and	 consideration	 given	 to	 the	 two	 key	 elements	 of	
participation:	 purpose	 and	 process.	 The	 supporting	 conceptual	 framework	 for	




The	 theoretical	 contribution	 of	 Childhood	 Studies	 to	 children’s	 participation	 is	
examined	and	its	role	in	the	shift	in	how	children	are	viewed,	explored.	Children’s	
agency	and	their	role	as	social	actors	capable	of	 influence,	together	with	how	the	





with	 development	 as	 a	 continual	 process	 arising	 out	 of	 the	 child’s	 social	
environment.		The	role	of	adults	in	assisting	children	to	participate	is	explored.	
	
Finally,	 the	 chapter	 integrates	 the	 shared	 attributes	 of	 the	 rights	 based,	






realised	 in	 private	 law	 disputes.	 The	 chapter	 concludes	 by	 illustrating	 how	 the	
theoretical	 framework	 can	 better	 support	 children’s	 participation	 rights	 in	 a	
thought	model.	




with	 enthusiasm,	 that	 further	 scrutiny	 and	 considerable	modification	 of	 the	 text	
was	 thought	 necessary	 and	 that	 this	 could	 not	 be	 accomplished	 in	 time	 for	 the	
Convention’s	 proposed	 adoption	 date	 of	 1979.1104	However,	 the	 Commission	
adopted	 the	 draft	 as	 submitted	 to	 allow	 member	 states,	 NGOs	 and	 specialised	
agencies	to	further	comment	on	Poland’s	proposal.1105		
	







1103	Aisling	 Parkes	 Children	 and	 International	 Human	 Rights	 Law:	 The	 Right	 of	 the	 Child	 to	 be	
Heard	 (Routledge,	 London	 and	 New	 York,	 2013)	 at	 28;	 and	 see	 generally	 Jaap	 Doek	 and	 Nigel	
Cantwell	 The	 United	 Nations	 Convention	 on	 the	 Rights	 of	 the	 Child:	 A	 Guide	 to	 the	 "Travaux	
Preparatoires"	Sharon	Detrick	(ed)	(Martinus	Nijhoff	Publishers,	Dordrecht,	The	Netherlands	1992)	
at	 21.	 Doek	 and	 Cantwell	 observe	 the	 reason	 for	 the	mirroring	 of	 the	 1959	 Declaration	 was	 to	







above	 n	 706,	 the	Working	 Group	was	 to	meet	 for	 one	week	 to	 consider	 the	 question	 of	 a	 draft	
Convention	during	 the	 session	of	 the	Commission	on	Human	Rights.	 It	met	again	 in	1980	and	 in	
1981	was	authorized	to	meet	annually	prior	 to	 the	Commission.	Chairman	of	 the	Working	Group	
was	Mr	Lopatka	from	Poland.	In	1988	it	met	for	two	weeks	for	the	first	reading.	The	open-ended	







Democratic	 Lawyers,	 the	 International	 Commission	 of	 Jurists	 and	 the	 Polish	
Association	 of	 Jurists.	 The	 Lawyers	 Association	 welcomed	 the	 idea	 of	 an	
international	convention	on	the	rights	of	the	child.1109	At	the	final	plenary	session	
attendees	 developed	 an	 unanimously	 agreed	 list	 of	 principles	 for	 the	 legal	
protection	 of	 the	 rights	 of	 the	 child.1110	On	 the	 request	 of	 the	 Polish	 delegate,	 a	
document	 summarising	 the	 conference,	 confirming	 member	 support	 for	 an	











Consensus	 to	 adopt	 a	 human	 rights	 treaty	 was	 noted.1114	The	 need	 for	 the	
convention	 to	 be	 more	 extensively	 drafted	 than	 the	 Declaration	 and	 to	 more	
precisely	 reflect	 social,	 cultural,	 and	 economic	 developments	 was	 agreed.	
Significantly,	the	report	noted	in	the	drafting	process	that	consideration	should	be	
























the	 Revised	 Polish	 Draft	 adopted	 the	 notion	 of	 seeking	 the	 child’s	 opinions	 in	
matters	affecting	the	child	from	the	principles	of	the	1979	Warsaw	conference.1120	




The	 States	 Parties	 to	 the	 present	 Convention	 shall	 enable	 the	 child	
who	 is	 capable	 of	 forming	 his	 own	 views	 the	 right	 to	 express	 his	
opinion	 in	 matters	 concerning	 his	 own	 person,	 and	 in	 particular,	





child;	 the	 question	 of	 abortion,	 children	 born	 out	 of	 wedlock,	 the	 family	 and	 the	 child	 and	 the	
question	 of	 children	 in	 territories	 under	 foreign	 occupation,	 children	 living	 under	 an	 apartheid	





























In	 1988,	 at	 the	 UN	 Technical	 Review,	 it	was	 proposed	 that	 ‘wishes’	 be	 replaced	




Much	debate	 occurred	 at	 the	Working	Group’s	 session	 in	1981,	 and	 again	 at	 the	




























1. The	 States	 Parties	 to	 the	 present	 Convention	 shall	 assure	 to	 the	 child	





2. For	 this	 purpose,	 the	 child	 shall	 in	 particular	 be	 provided	 the	
opportunity	to	be	heard	in	any	judicial	and	administrative	proceedings	
affecting	 the	 child,	 either	 directly,	 through	 a	 representative	 or	 an	
appropriate	 body,	 in	 accordance	with	 the	 procedural	 rules	 of	 national	
law.”	
	










the	 respective	 paragraphs	 were	 united	 in	 Article	 7.1133	In	 this	 process	 the	
expression	 “taken	 into	 consideration”	 was	 recast	 as	 the	 obligation	 to	 give	 “due	
weight”	to	the	views	of	the	child.1134	After	debate	at	the	Second	Reading,	the	final	
wording	 for	 the	 article	 was	 agreed	 and	 in	 the	 final	 version	 of	 the	 Convention	
Article	7	became	Article	12.		
		
The	Working	 Group	 adopted	 the	 final	 text	 of	 the	 Convention	 during	 the	 Second	
Reading	in	December	1988.1135		The	UN	General	Assembly	adopted	the	Convention	












either	 directly	 or	 through	 a	 representative	 or	 an	 appropriate	 body,	 in	 a	
manner	consistent	with	the	procedural	rules	of	national	law.	
	
Article	12	establishes	 the	 right	of	 every	 child	 to	unreservedly	express	his	or	her	
views	 in	all	matters	affecting	 them	and	a	 subsequent	 right	 for	 those	views	 to	be	
given	due	weight	in	accordance	with	the	age	and	maturity	of	the	child.	The	article	
	















improved	 legal	 status	 of	 the	 child.	 The	 Convention	was	 a	world-first	 through	 its	
incorporation	 of	 participation	 rights	 in	 a	 child-focused	 international	
instrument.1139		
A. A Legal and Literal Analysis of Article 12  
In	2002,	at	the	General	Assembly	on	Children,	the	UN	identified	the	need	for	clarity	
on	both	the	meaning	of	Article	12	and	how	to	 fully	 implement	 it.1140	The	General	
Assembly	was	aware	that	realisation	of	the	right	across	societies	was	impeded	by	a	
number	of	barriers,	including	political	and	economic	ones,	as	well	as	longstanding	
attitudes	 and	 practices	 regarding	 children.1141	In	 2006,	 the	 Committee	met	 for	 a	
day	of	general	discussion	to	explore	the	substance	and	significance	of	Article	12,	its	
links	to	other	articles	and	the	good	practices	required	to	ensure	realisation	of	the	




meaning	 and	 implication	 of	 the	 article,	 elaborate	 on	 the	 scope	 of	 “policy	 and	
practice	 necessary	 to	 achieve	 full	 implementation	 of	 the	 article”1144	and	 propose	
	
1137	Marie-Francoise	 Lucker-Babel	 “The	 right	 of	 the	 child	 to	 express	 views	 and	 to	 be	 heard:	 An	













B. Paragraph 1 of Article 12 
‘Shall	assure’	is	described	in	the	General	Comment	as	being	“a	legal	term	of	special	
strength”.1146	The	wording	denotes	 States	Parties	 are	under	 a	 strict	 obligation	 to	
take	 all	 appropriate	 measures	 to	 ensure	 the	 rights	 of	 the	 child	 are	 properly	
implemented.	There	is	no	room	for	States’	discretion.		
	
‘Capable	 of	 forming	 his	 or	 her	 own	 views’	 again	 imposes	 an	 obligation	 on	 the	
States	 Parties	 to	 assess	 the	 capacity	 of	 the	 child	 to	 express	 a	 view.	 The	 General	
Comment	 notes	 it	 is	 not	 up	 to	 the	 child	 to	 prove	 capacity,	 rather	 this	 should	 be	




implementation	of	 the	right	 is	not	 just	afforded	to	 the	articulate	and	able	bodied	
























maturity	 of	 the	 child’.1153	The	 views	 of	 the	 child	 have	 to	 be	 assessed	 on	 an	
individual	basis	against	the	child’s	capacity,	with	the	Convention	recognising	that	
maturity	 and	 levels	 of	 understanding	 are	 not	 linked	 to	 biological	 age.1154	The	
article	 requires	more	 than	 just	 listening	 to	 the	 views	 of	 the	 child	 –	 rather	 these	
views	must	be	seriously	considered	by	decision-makers.	








States	 Parties,	 that	 require	 decision-makers	 in	 judicial	 proceedings	 to	 explain	 to	
the	child	the	degree	of	consideration	given	to	their	views	and	the	consequences	of	
the	decision	for	the	child.1157		Emphasis	was	placed	on	the	need	in	proceedings	to	

















expected	 to	 have	 sufficient	 comprehension	 of	 the	 decision-making	 process,	
together	 with	 experience	 of	 working	 with	 children.1160	The	 expectation	 is,	
dependent	 on	 the	 individual	 case,	 either	 the	 child	 or	 the	 appropriate	 authority	
shall	be	entitled	to	choose	the	method	in	which	the	child’s	views	are	transmitted	to	
the	 decision-maker.1161	The	 representative	 must	 represent	 exclusively	 the	 best	
interests	of	the	child.1162	Parents	are	mentioned	as	possible	representatives.1163	In	
private	law	disputes	it	can	however,	be	very	difficult	for	a	parent	to	set	aside	their	
own	 feelings	 and	 interests	 and	 truly	 represent	 their	 child’s	 views	 in	 the	
proceedings.	
	
With	 the	wording	 “in	 a	manner	 consistent	with	 the	 procedural	 rules	 of	 national	
law”	it	is	expected	the	opportunity	for	representation	will	“comply	with	the	basic	
rules	of	fair	proceedings”.1164		
4. Article 12: Links with Other Articles in the Convention 
Articles	 of	 the	 UNCRC	 should	 not	 be	 read	 in	 isolation	 as	 all	 the	 articles	 are	
interconnected.	 The	 child’s	 right	 to	 participate	 in	 Article	 12	 is	 one	 of	 the	 four	
general	principles	of	the	Convention,	together	with	non-discrimination	(Article	2),	














basic	 standards	 for	 interpretation	 within	 which	 Article	 12	 and	 the	 remaining	
articles	operate.	
	
Article	 12	 is	 closely	 linked	 to	 the	 articles	 relating	 to	 freedom	 of	 expression	
(encompassing	the	right	to	receive	and	share	information)	and	the	right	to	access	




is	explicitly	mentioned	 in	 the	articles	on	the	 life	of	disabled	children,	 the	right	of	






manner	 consistent	 with	 the	 evolving	 capacities	 of	 the	 child”.1168	Those	 lacking	
capacity	must	rely	on	parents	and/or	their	legal	guardians	who	will	be	vested	with	
their	rights	and	responsibilities.1169	Lansdown	notes	that	age	is	not	determinative	
of	 capacity,	but	does	encourage	governments	 to	 introduce	 some	age	 limits	when	
introducing	legislation	relating	to	the	exercise	of	rights	by	children.1170		
	




to	 participate	 in	 social	 and	 political	 life	 by	 expressing	 opinions,	 receiving	 information	 and	
exchanging	information	and	ideas.	The	distinctive	difference	between	this	and	Article	12	is	Article	
13	 provides	 no	 special	 obligation	 to	 ensure	 the	 information	 and	 opinions	 of	 the	 child	 are	 acted	
upon	or	considered	by	the	adult	world.		











being	 in	 cases	 of	 neglect	 or	 abuse.1172	In	 any	 legal	 proceedings	 pursuant	 to	 this	
article,	 all	 participants	 including	 children	 shall	 be	 given	 the	 opportunity	 to	
participate	 and	 to	 make	 their	 views	 known.1173	Article	 29	 confirms	 the	 goals	 of	
education	 and	 states	 children	 have	 a	 specific	 duty	 to	 respect	 the	 rights	 of	 their	
parents,	the	education	of	the	child	is	required	to	ensure	respect	for	parental	rights	
is	developed	together	with	respect	for	parent’s	values	and	culture.1174	
5. Defining Participation from the Rights Perspective 
The	 rights	 perspective,	 through	 the	 UNCRC	 articles,	 provides	 a	 key	 framework	
from	which	the	definition	of	participation	can	be	derived.		
	
The	 General	 Comment	 confirmed	 the	 right	 of	 children	 to	 active	 engagement	 in	
proceedings	affecting	them	has	been	broadly	conceptualised	as	 ‘participation’,1175	
with	 ‘participation’	 described	 an	 ongoing	 process	 that	 includes	 information	
sharing	 and	 discourse	 between	 children	 and	 adults,	 as	 well	 as	 an	 educational	
component	 whereby	 children	 learn	 how	 their	 and	 adults’	 views	 are	 taken	 into	
account	and,	in	turn,	“shape	the	outcome	of	the	process.”1176		
	
In	 2011	 Lansdown	 wrote	 a	 resource	 guide	 to	 elaborate	 on	 the	 General	
Comment1177	in	response	to	the	Committee’s	concerns	that,	for	many,	the	right	to	
be	 heard	was	 not	 being	 realised.1178	The	 Committee	 had	 noted	 that	many	 States	
Parties	 were	 committed	 to	 meeting	 their	 obligations	 regarding	 the	 right	 to	 be	
	
immediately	after	their	birth	and	the	right	to	have	a	name	and	to	know	and	be	cared	for	by	his	or	











of	 positive	 approaches	 in	 implementing	 article	 12	 to	 assist	 States	 Parties	 to	 learn	 from	 and	 to	
broaden	the	understanding	of	the	meaning	and	scope	of	article	12.	
227 





…	 an	 ongoing	 process	 of	 children’s	 expression	 and	 active	
involvement	 in	 decision-making	 at	 different	 levels	 in	 matters	 that	
concern	them.	It	requires	information	sharing	and	dialogue	between	
children	 and	 adults	 based	 on	mutual	 respect	 and	 requires	 that	 full	











Pursuant	 to	 the	definitions	of	participation	provided	by	 the	 rights	discourse	and	
from	 the	 legal	 and	 literal	 analysis	 of	 Article	 12,	 two	 key	 elements	 of	 children’s	
participation	have	emerged:	purpose	and	process.	
A. The Purpose of Participation from a Rights Perspective 
The	UNCRC	signified	a	change	in	the	perception	of	children	from	being	objects	of	
concern	 to	 active	 citizens	 and	 subjects,	 holding	 their	own	 rights.	The	purpose	of	








child	 to	 actively	 contribute	 in	 decision-making	 processes	 affecting	 their	 lives.	
There	are	two	mechanisms	that	enable	this	purpose.	
	
The	 first	 mechanism	 enabling	 a	 child’s	 active	 contribution	 is	 provision	 of	
information	 pursuant	 to	 Article	 7,	 the	 right	 to	 receive	 information.1184	A	 child	
cannot	 make	 a	 decision	 to	 participate	 without	 understanding	 the	 proceedings	
before	 them,	 options	 and	 decisions	 they	 can	 make	 and	 their	 possible	
consequences.1185	The	child	should	also	be	informed	about	the	context	within	and	
conditions	 under	 which	 they	 will	 be	 asked	 their	 views.1186	The	 provision	 of	
information	 will	 ensure	 the	 child	 is	 fully	 informed	 and	 can	 make	 a	 decision	
whether	or	not	to	participate	further.	Deciding	to	not	participate	is	still	considered	
by	the	writer	as	an	active	contribution.	If	the	child	elects	to	not	participate	further	
after	 being	 fully	 informed	 the	 second	 mechanism	 is	 not	 required,	 the	 active	
contribution	has	ended.	
	
The	 second	mechanism,	 to	 enable	 an	 active	 contribution,	 comes	 into	 effect	 once	
the	right	to	receive	information	has	been	realised	and	a	decision	has	been	made	by	
the	 child	 to	 participate.	 This	 mechanism	 is	 the	 child’s	 views.1187	Further	 active	
contribution	is	achieved	through	the	expressed	views	of	the	child.	Understanding	
what	 is	 meant	 when	 referring	 to	 ‘the	 views	 of	 the	 child’	 therefore	 forms	 an	
essential	 part	 of	 the	 first	 element	 of	 participation	 –	 purpose	 -	 and	 is	 crucial	 to	
conceptualising	a	new	paradigm	for	children’s	participation.	
	
Beyond	 the	 genesis	 of	 Article	 12	 the	 General	 Comment	 provides	 guidance	 on	
defining	 ‘views’.	 It	 refers	 to	 views	 as	 encompassing	 the	 child’s	 autonomous	
opinions	and	notes	for	the	full	implementation	of	the	right	in	Article	12	what	must	
be	 recognised	 are	 both	 verbal	 and	 non-verbal	 forms	 of	 communication	 by	 the	
	










verbal	 communications	 what	must	 be	 recognised	 are	 the	 child’s	 body	 language,	
facial	 expressions,	 play,	 drawing	 and	 painting	 through	 which	 children	 may	
demonstrate	understanding,	choices	and	preferences.1190			
	
Lansdown’s	Resource	Guide	also	references	views.	 In	 the	guide	the	 terms	 ‘views’	
and	 ‘opinions’	 are	 used	 interchangeably	 and	 are	 also	 evidenced	 at	 times	 in	 the	
same	 sentence.1191	The	 guide	 confirms	 the	 right	 to	 participate	 applies	 to	 all	
children	 regardless	 of	 age	 and	 notes	 babies	 and	 young	 children	 are	 capable	 of	




Comment	 and	 Resource	 Guide	would	 indicate	 the	 term	 is	 intended	 to	 cover	 the	
child’s	opinions,	wishes,	choices,	preferences,	understandings	and	positions	which	
may	be	expressed	either	verbally	or	non-verbally.1193	The	literal	definition	of	views	
is	 perspective	 and	 derivatives	 of	 all	 of	 the	 identified	 key	 terms	 would	 see	 the	
extension	of	views	also	to	encompass	impressions,	feelings,	beliefs,	ideas,	thinking,	
thoughts,	sentiment,	and	attitudes	of	the	child	participant.1194	
B. The Process of Participation from a Rights Perspective 

















The	 General	 Comment	 notes	 the	 process	 must	 have	 an	 outcome	 and	 provide	
feedback	 for	 the	 child,	 confirming	 how	 decisions	 were	 made	 and	 what	
consideration	was	 given	 to	 the	 child’s	 contribution,	 assuring	 the	 child	 they	 have	
been	heard.1196	The	latter	component	completes	the	participation	process.		
	
The	 process	 of	 participation	 can	 only	 develop	 if	 all	 elements	 of	 the	 article	 are	
respected	 in	 each	 individual	 situation.	 A	matter	 affecting	 a	 child	must	 exist;	 the	
capacity	of	the	child	to	form	and	express	a	view	must	be	established,	the	weight	to	




provide	conditions	 for	expressing	opinions	 that	account	 for	 the	 individual	child’s	
situation	 both	 socially	 and	 environmentally.1197	The	 conditions	must	 also	 ensure	
the	child	feels	safe	and	respected	when	expressing	their	opinions.1198	
	
The	 General	 Comment	 provided	 guidance	 on	 the	 process	 of	 participation	 by	
detailing	 five	 steps	 required	 for	 the	 implementation	 of	 the	 child’s	 right	 under	
Article	12	at	 the	 same	 time	confirming	 the	 requirements	have	 to	be	applied	 in	a	
manner	suitable	to	given	context.1199		
	
Lansdown’s	 Resource	 Guide	 confirmed	 the	 five	 basic	 requirements	 for	 effective	
















which	 the	 child’s	 opinions	 are	 heard	 should	 be	 enabling	 and	 encouraging,	 the	
capacity	of	the	child	must	be	assessed,	establishing	if	the	child	has	capacity	to	form	






introduce	 their	own	 legislative	measures	and	appropriate	mechanisms	 to	ensure	
the	 realisation	 of	 the	 right.1201	The	 establishment	 of	 mechanisms	 to	 realise	
participation	 rights	 was	 left	 to	 the	 discretion	 of	 individual	 States	 Parties,	 the	
Convention,	General	Comment	and	 the	Resource	Guide	providing	 the	 framework	
which	confirmed	the	minimum	standards	of	expectation.	
	
The	 subsequent	 various	 interpretations	 of	 the	 ‘process’	 of	 participation	 will	 be	
more	 thoroughly	 explored	 in	 Chapter	 eight.	 In	 that	 chapter,	 various	 models	 of	
participation	 that	have	been	 theorised	are	critiqued.	Their	 compliance	with	both	
Article	 12	 and	 the	 broader	 provisions	 of	 the	 Convention	 together	 with	 their	
applicability	to	private	law	disputes,	will	be	examined.	
6. The Influence of the Rights Rhetoric on Children’s Participation in Private Law 
Disputes 
With	 the	emergence	of	 the	 children’s	 rights	 rhetoric,	 the	 legal	 status	of	 the	 child	











Since	 adoption	 of	 the	 UNCRC	 there	 has	 been	 a	 demonstrated	 international	
commitment	 to	 enhancing	 children’s	 participation	 within	 private	 family	 law	
disputes	 and	 participation	 practices	 are	 now	 widespread.1204	Family	 law	 policy	








discourse	 with	 participation	 interpreted	 as	 a	 legal	 imperative.1209	The	 UNCRC	
established	 a	 robust	 legal	 frame	 of	 reference	 for	 children’s	 participation	 in	
proceedings.	
	
However,	 the	 UNCRC	 did	 not	 provide	 confirmation	 of	 what	 amounts	 to	 ‘best	
practice’	for	children’s	participation	in	family	law	decision-making.	Instead	the	UN	
intended	 that	 steps	 for	 the	 application	of	 the	Convention	 and	 implementation	of	
	
1203	Didier	Reynaert	et	al.,	above	n	1061	at	159.	





have	 their	 views	 heard	 see	 generally	 Care	 of	 Children	 Act	 2004,	 s	 4;	 Children	must	 be	met	 and	
views	put	before	the	court	by	Lawyer	for	the	child	see	generally	Family	Courts	Act	1980,	s	9B.	










the	Convention	and	 the	Resource	Guide,	provided	 the	 framework	confirming	 the	
minimum	standards	of	expectation	for	child	participation	processes.	However,	this	
has	 not	 translated	 into	 any	 sort	 of	 global	 consensus	 in	 approach.	 Neither	 the	
Committee	nor	 the	Resource	Guide	have	provided,	a	suggested	suitable	model	of	
child	 participation	 that	 successfully	 encapsulates	 the	 requirements	 of	 Article	 12	
and	that	is	also	compliant	with	the	broader	provisions	of	the	Convention.		
	
This	 thesis	 has	 clearly	 identified	 the	 need	 for	 a	 child	 participation	model	 to	 be	
developed.	 Such	 a	 model	 must	 encapsulate	 the	 general	 provisions	 of	 the	
Convention	 because,	 as	 a	 concept,	 child	 participation	 is	much	 broader	 in	 nature	
than	the	provisions	of	Article	12	alone.	For	example,	a	child	cannot	form	a	view	on	
the	matter	affecting	them	without	firstly	being	informed	of	the	voluntary	nature	of	
their	 participation,	 the	 purpose	 and	process	 of	 participation	 and	being	 provided	
with	 alternative	 forms	 of	 expression.	 Freedom	 of	 expression	 and	 access	 to	
information	are	requirements	of	Articles	13	and	17	of	the	Convention.	The	model	
must	 ensure	 children	 are	 not	 discriminated	 against	 regardless	 of	 their	 race,	 sex,	
language,	 religion	 or	 disability	 (Article	 2).	 	 Consideration	must	 also	 be	 given	 to	
children’s	safety	in	participation	processes	and	their	right	to	be	protected	from	all	
forms	 of	 violence	 and	 abuse	 (Article	 19).	 The	 child’s	 evolving	 capacity	 must	 be	
considered	(Article	5),	as	must	 the	role	of	 family,	 (Article	29)	and	the	traditional	
and	cultural	values	of	the	individual	child	(as	noted	in	the	Convention’s		preamble).	
	









practice	 model	 at	 a	 global	 level	 to	 clarify	 the	 elements	 required	 to	 ensure	
realisation	 of	 Article	 12	 rights	 and	 UNCRC	 compliance	 whilst	 	 defining	 what	 is	
meant	by	‘child	participation’.		
	
Instead,	 in	 practice	 internationally	 there	 is	 a	 divergence	 of	 views	 on	 the	
mechanisms;	procedures,	practices,	purpose	and	form	which	participation	should	
take	within	 private	 law	 disputes.1211	There	 is	 also	 evidence	 of	 a	 wide	 variety	 of	
approaches	 being	 taken	 worldwide	 to	 ensure	 children’s	 participation	 rights	 are	
enhanced.1212	
	
Despite	 the	 comprehensive	 nature	 of	 rights	 contained	 in	 the	 UNCRC,	 research	
shows	 participation	 rights	 were	 especially	 highlighted	 by	 the	 children’s	 rights	
industry	 following	 its	 adoption.1213	In	 an	 analysis	 on	 the	 way	 in	 which	 scholars	
have	 interpreted	 and	 constructed	 an	 understanding	 of	 children’s	 rights	 a	
comprehensive	literature	review	confirms	“a	preoccupation	in	the	scholarly	work	
on	 children’s	 rights”	 with	 the	 autonomous	 child. 1214 	This	 is	 despite	 the	
comprehensiveness	of	the	Convention’s	provision	and	protection	clauses.1215	
7. Summary of the UNCRC and Article 12 




acknowledges	 the	 evolving	 capacity	 of	 the	 child	 and	 the	 need	 for	 support	 from	
adults	 for	 the	 realisation	 of	 rights.	 The	 General	 Comment	 provided	 significant	
	
















The	 legal	 analysis	of	Article	12	provides	an	 imperative	 starting	point	 in	defining	
and	establishing	best	practice	in	child	participation.	I	have	identified	from	my	legal	
and	 literal	analysis	of	 the	article,	 two	key	elements	of	participation;	purpose	and	
process.	However,	implementation	of	the	right	requires	a	greater	understanding	of	
a	 range	 of	 theories	 that	 provide	 additional	 conceptual	 support	 to	 the	 theory	 of	
child	participation.	Placing	the	two	key	elements,	purpose	and	process,	in	a	context	
wider	 than	 the	 rights	 perspective	 is	 a	 critical	 step	 in	 the	 course	 of	
reconceptualising	a	new	paradigm	for	child	participation.			
	




on	 rights	 becomes	 myopic	 and	 ignores	 social	 context.1217	In	 formulating	 a	 new	
process	 of	 participation	 the	 influence	 and	 insight	 of	 theories	 beyond	 the	 rights	
perspective	are	an	indispensable	starting	point.		
8. The Contribution of Childhood Studies to the Theory of Child Participation 
The	growth	of	sociological	interest	in	children	has	broadly	developed	alongside	the	








nature	 and	 takes	 “a	 larger	 perspective	 than	 traditional	 child	 psychology”1219	and	
recognises	 a	 more	 flexible	 view	 of	 child	 development.1220		 Childhood	 Studies	 is	
compatible	 with	 children’s	 rights	 thinking.	1221	Smith	 argues	 it	 can	 provide	 a	
conceptual	 framework	 for	promoting	 children’s	 rights	 given	 the	 similarity	of	 the	
theory	in	its	aspirations	for	children.1222			
	
There	are	 three	essential	elements	of	 the	Childhood	Studies	paradigm:	 the	social	
construction	 of	 childhood,	 children	 as	 social	 actors	 and	 the	 diversity	 of	
childhood.1223	Each	is	now	considered	in	turn.	
	
A. The Social Construction of Childhood 
Traditionally,	 ideas	 about	 childhood	 have	 been	 heavily	 influenced	 by	 western	
developmental	psychology.1224	This	perspective	constructed	child	development	as	
“a	 universal	 experience	 for	 all	 children”1225	and	 viewed	 children	 as	 incomplete,	
inadequate	dependants,	moving	 towards	 rationality.1226	However,	 in	more	 recent	
times	 a	 contemporary	 developmental	 science	 perspective	 has	 emerged.	 A	 core	
feature	 of	 this	 perspective	 is	 that	 developmental	 change	 is	 adaptive	 and	 flexible	
	
1218	Michael	Freeman,	above	n	328,	at	433.	
1219	Jeanette	 A	 Lawrence	 and	 Agnes	 Dodds	 “Developmental	 Science,	 Child	 Development	 and	 the	










1226	Alan	 Prout	 and	Allison	 James	 “A	New	Paradigm	 for	 the	 Sociology	 of	 Childhood?	 Provenance,	
Promise	 and	 Problems”	 in	 Allison	 James	 and	 Alan	 Prout	 (eds)	 Constructing	 and	 Reconstructing	













fixed	 but	 differs	 across	 societies,	 time,	 cultures	 and	 places.1229	Society	 will	
therefore	be	the	decider	of	 ‘when	a	child	 is	a	child	and	when	a	child	becomes	an	
adult’.1230		
B. Children as Social Actors 
Children’s	‘agency’	is	at	the	heart	of	Childhood	Studies.	Children	are	accepted	and	





should	 therefore	 see	 issues	 from	 the	 child’s	 perspective	 and	 be	 sensitive	 to	 the	
child’s	 lived	experience.1232	When	children’s	agency	 is	 recognised	 it	means	adult-
child	 relationships,	 whether	 interfamilial	 or	 professional,	 must	 be	 approached	
differently	 to	 ensure	 the	 realisation	 of	 participation	 rights.	 This	 does	 create	
something	of	a	conundrum;	in	order	to	be	able	to	realise	their	participation	rights,	
















of	 children’s	 viewpoints”.1233	The	 notion	 of	 ‘agency’	 contributes	 to	 children’s	





Childhood	 Studies	 therefore	 recognises	 the	 child	 as	 a	 social	 actor	 and	 an	 agent	
capable	of	causing	social	change,	rather	than	as	a	passive	object	to	be	viewed	with	
concern.1234		
C. The Diversity of Childhood 
Another	 key	 feature	of	 Childhood	Studies	 is	 the	diversity	 of	 childhood,1235	which	
recognises	 that	 constructions	 of	 childhood	 have	 differed	 significantly	 across	






social	 group.1238		 When	 viewed	 as	 members	 of	 a	 social	 group,	 children	 are	











supported	 as	 well	 as	 recognising	 that	 children	 as	 a	 group	 constitute	 multiple	
voices	 and	 do	 not	 form	 one	 collective	 undifferentiated	 class	 of	 immature	
beings.1239	If	 children	 are	 accepted	 as	 members	 of	 a	 social	 group	 we	 are	 then	
forced	 to	 consider	 and	 reflect	 on	 that	 group’s	 rights,	 including	 the	 right	 to	
participate	in	private	law	disputes.	
D. The ‘Purpose’ of Child Participation from the Perspective of Childhood Studies 
The	 existence	 of	 a	 global	 consensus	 for	 the	 inclusion	 of	 children	 in	 decision-
making	 processes	 has	 been	 established	 through	 the	 UNCRC.1240	Quennerstedt	
notes	 that	 the	UNCRC	has	been	placed	at	 the	core	of	 the	research	 field	about	 the	
meaning	of	children’s	participation	rights.1241	The	purpose	as	defined	by	the	rights	
perspective	being	to	seek	the	child’s	views.	Childhood	Studies	relies	on	the	UNCRC	


























of	 the	principles,	 allow	 for	 local	 interpretation	and	 for	a	 range	of	 cultural	values	
and	 traditions	 to	 co-exist	with	 it.1247		 It	 also	 recognises	 diversity	 of	 children,	 the	
first	 principle	 of	 the	 Convention	 is	 that	 of	 universality	 and	 respect	 for	 diversity,	




on	 the	 ‘purpose’	of	 child	participation	 through	 the	 crucial	 element	of	 the	 theory,	
the	 child	 in	 context.	 	Childhood	Studies	holds	 that	 children	should	be	 listened	 to	
because	 they	have	unique	perspectives.1249	The	 theory	does	not	advocate	placing	
the	 decision-making	 power	 with	 children	 but	 rather	 respectful	 listening	 and	
consideration	being	given	to	the	child’s	perspective.1250	This	supports	the	general	
principles	and	familial	context	of	the	UNCRC.	
E. The ‘Process’ of Participation from the Perspective of Childhood Studies 
Like	 the	 Rights	 Perspective,	 Childhood	 Studies	 views	 participation	 as	 a	 process	
that	 occurs	 over	 time,	 not	 as	 a	 one-off	 event.1251	Childhood	 Studies	 identifies	
children	as	social	actors	yet	also	subordinates	of	adults.1252	Access	to	participation	
processes	can	therefore	be	problematic	as	mechanisms	to	enable	participation	will	

















It	 is	 the	 conviction	 of	 Childhood	 Studies	 theorists	 that	 social	 processes	 are	 the	
sources	of	agency.1255	Sociocultural	Theory	thus	informs	Childhood	Studies	which	
in	turn	is	linked	with	Children’s	Rights.1256	From	a	Childhood	Studies	perspective,	
the	 approach	 to	 the	 study	 of,	 and	 teaching	 about,	 children	 should	 be	 more	
integrated	with	greater	importance	placed	on	social	context.1257	Rights	must	then	
be	“placed	within	the	cultural	context	where	they	are	being	applied.”1258		
9. The Influence of Sociocultural Theory on Children’s Participation Processes 
The	 origin	 of	 Sociocultural	 Theory	 has	 been	 attributed	 to	 the	 work	 of	 Lev	
Vygotsky,	 a	 Russian	 psychologist	 who	 died	 in	 1934,	 aged	 38.1259	The	 West	






narrative	 of	 children’s	 capabilities	 at	 various	 ages	 and	 stages	 significantly	
influenced	 expectations	 of	 what	 was	 regarded	 as	 normal	 development.1262	His	
work	 determined	 many	 practices	 in	 law,	 education,	 and	 other	 fields	 as	 well	 as	
governing	legislative	initiatives	about	children’s	consent	and	competence.1263		
	
Taylor	 notes	 that,	 understanding	 Piaget’s	 theory	 is	 vital	 in	 order	 to	 effectively	







1260	At	 18;	 Nicola	 J	 Taylor,	 above	 n	 2,	 at	 190,	 One	 of	 the	 criticisms	 of	 Piaget’s	work	was	 that	 he	












Piaget	 adopted	 a	 biological	 perspective	 to	 children’s	 learning.1265	His	 model	
considered	 children	 as	 “immature,	 irrational,	 incompetent,	 asocial	 and	 a-
cultural”.1266	Piaget	 theorised	 four	 stages	 of	 cognitive	 development:	 the	 sensory-	
motor,	 preoperational,	 concrete	 operational	 and	 formal	 operational	 stage,	
reflective	of	the	child’s	increasing	sophistication	of	thought.1267		
	
Piaget	 specified	how	all	 children	moved	 through	 each	 stage	 in	 the	 same	order	 –	
while	he	provided	age	indicators	for	each	stage,	he	did	not	go	as	far	as	saying	that	
each	 stage	 was	 reached	 at	 a	 particular	 age.1268	This	 conceptualisation	 by	 Piaget	





cognitive	 development. 1270 	Unlike	 Piaget,	 Sociocultural	 theorists	 see	 child	
development	 as	 deeply	 embedded	 in	 the	 child’s	 social	 context.	 	 Development	 is	
considered	 a	 continued	 process,	 that	 arises	 out	 of	 the	 interactions	 between	 the	













A. The Zone of Proximal Development 
Vygotsky’s	 concept	 of	 the	 Zone	 of	 Proximal	 Development	 (“ZPD”)	 is	 essential	 to	
understanding	his	theory	of	child	development.		
	
	Vygotsky	 argued,	 children	 moved	 to	 higher	 stages	 of	 development	 not	 in	 a	
predictable	staged	fashion	but	more	fluidly	and	from	being	guided	by	others	who	
stimulate	 them,	 challenge	 their	 competence	 and	 extend	 them.1272	He	 considered	
learning	 creates	 the	 ZPD,	 the	 distance	 between	 what	 a	 child	 can	 do	 unassisted	
versus	assisted	by	adults	or	more	skilled	peers.1273	Thus,	children	develop	through	
participation	and	with	support	of	those	who	surround	them.1274	The	sociocultural	
aspects	of	Vygotsky’s	 theory	are	sympathetic	 to	 the	perspective	of	contemporary	
developmental	scientists.	
	
Another	 important	 feature	 of	 Sociocultural	 Theory	 relates	 to	 the	 roles	 of	 those	
adults	 who	 act	 in	 a	 supportive	 manner	 assisting	 the	 child	 to	 build	 their	
understanding.	 Ideally	 over	 time	 the	 child,	 through	 the	 provision	 of	 scaffolding,	




Rogoff	 expanded	 on	 the	work	 of	 Vygotsky	 and	 introduced	 the	 notion	 of	 ‘guided	
participation’.1277	This	 involves	 the	 practice	 of	 building	 bridges	 for	 children	
between	what	they	know	and	what	they	do	not,	supporting	children’s	efforts	and	
transferring	 the	 responsibility	 for	 problem	 solving	 to	 children.1278	Rogoff’s	work	










1278	Barbara	 Rogoff,	 Apprenticeship	 in	 Thinking	 Cognitive	 Development	 in	 Social	 Context	 (Oxford	
University	Press,	Oxford,	1990)	at	viii.	
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recognition	 of	 the	 interdependence	 between	 the	 child	 and	 their	 social	 partners	
within	cultural	contexts.1279	
	
Smith	notes	 the	 implication	of	guided	participation	 for	children’s	participation	 is	
ensuring	 they	 have	 “time,	 space,	 recognition	 and	 support”1280	to	 assist	 them	 to	
advance	their	proficiency	and	to	be	able	to	both	formulate	and	express	their	views.	
B. The Process of Participation from the Sociocultural Perspective  




Smith	notes	 the	 implication	of	a	Sociocultural	view	on	children’s	 rights	 theory	 is	
that	 agency	 is	 sourced	 from	 children’s	 social	 environments. 1282 	Guided	
participation	 in	sociocultural	experiences	provides	a	conduit	between	the	known	




Thus,	 Sociocultural	 Theory	 places	 children	 as	 the	 experts	 on	 their	 feelings	 and	
perceptions	and	provides	the	impetus	to	try	and	find	appropriate	scaffolding	and	
support	 for	 children	whilst	 engaged	 in	 the	 participation	 process.	 This	 approach	












10. Thought Models 
Since	adoption	of	the	Convention,	‘rights	realisation’	has	provided	the	foundational	
core	 for	 children’s	 participation.	 However,	 Childhood	 Studies	 and	 Sociocultural	
Theory	 both	 contribute	 significantly	 to	 the	 theoretical	 framework	 to	 support	
children’s	participation	rights.		
	
Given	 the	 ongoing	 implementation	 issues	 with	 Article	 12,	 identified	 by	 the	 UN	
General	 Assembly,1284	and	 identified	 contributions	 of	 Childhood	 Studies	 and	






used	 in	 business	 ethics,	 organisational	 training,	 and	 operational	 research.1286	A	
thought	 model	 often	 provides	 a	 fundamental	 way	 to	 understand	 aspects	 of	
organisational	 life,	 usually	 expressed	 in	 diagram	 form.1287	They	 can	 help	 shape	



















A. Simon Sinek – The Golden Circle 
My	thought	model	 is	based	on	the	work	of	Simon	Sinek	and	his	theory	known	as	





it,	 and	why	we	 do	 it.1292	Sinek	 claims	most	 organisations	 think	 from	 the	 outside	
inwards	but	 the	most	 influential	 leaders	and	successful	 companies,	 regardless	of	






and	 TEDX	 speaker	 and	 Professor	 at	 Columbia	 University	 New	 York	 where	 he	 teaches	
communications.	




















further	 claims	 the	 two	 middle	 sections	 of	 the	 model,	 the	 ‘How’	 and	 ‘Why’	
correspond	with	the	middle	section	of	the	brain,	the	Limbic	System.1302	The	Limbic	
System	 is	 responsible	 for	 our	 behaviour	 and	 decision-making	 as	 well	 as	 our	
feelings	like	trust	and	loyalty.1303	The	effect	of	starting	with	‘why’,	communication	
from	 the	 inside	of	 the	 circle	outwards	 results	 in	emotions	being	 called	 to,	 this	 is	
directed	 to	 the	 part	 of	 the	 brain	 that	 controls	 decision-making	 and	 language,	
driving	behaviour.1304			
	
In	 summary,	 Sinek	 argues,	 if	 you	 want	 to	 affect	 and	 inspire	 others	 and	 cause	















	A	 limitation	 of	 Sinek’s	model	 is	 a	 lack	 of	 scientific	 support	 to	 the	 assertion	 his	
theory	is	firmly	grounded	in	the	tenets	of	biology.1305	Despite	the	lack	of	scientific	






highlighted	 that	 Childhood	 Studies	 and	 Sociocultural	 Theory	 contribute	 to	 the	
discourse	 and	 narrative	 supporting	 children’s	 participation	 assisting	 in	 our	
understanding	of	 children’s	participatory	 framework	 and	providing	 a	 conceptual	
foundation	for	children’s	participation.		
	
	What	 has	 also	 been	 established	 is	 that	 the	 UNCRC,	 and	 Article	 12	 in	 particular,	
have	provided	the	 foundational	core	 for	why	children	participate.	 	Article	12	has	
unintentionally	 been	 de-contextualised	 as	 a	 result	 of	 both	 the	 post	 ratification	
promotion	of		Article	12,	in	isolation	of	the	surrounding	articles	of	the	Convention	
and	 alongside	 the	 autonomous	 child.1307	For	 many	 children	 this	 has	 meant	 that	
their	participation	 rights	 remain	either	unrealised	and/or	 their	participation	not	
meaningful.	
	
It	 is	 therefore	 argued	 that	 what	 is	 required	 to	 advance	 realisation	 of	 children’s	
participation	rights	is	a	fundamental	shift	in	the	way	we	approach,	understand	and	
implement	 Article	 12.	 Development	 and	 use	 of	 a	 thought	model,	 illustrating	 the	









B. A New Child Participation Thought Model  
I	 propose	 changing	 the	 current	 foundational	 core	 and	 thus	 the	 communicated	




Using	 the	 premise	 of	 Sinek’s	 Golden	 Circle,	 I	 argue	 that	 with	 a	 more	 precise	
purpose	the	existing	attitudes	and	beliefs	about	children’s	participation	in	private	
family	law	disputes	can	be	challenged,	individuals	and	organisations	inspired,	and	
this	 can	 influence	 direct	 actions	 and	 development	 of	 participation	 processes.	
Existing	 participation	 processes	 are	 embedded	 predominantly	 in	 the	 context	 of	
rights	realisation.		A	new	thought	model	can	contribute	to	re-defining	‘what’	child	









In	 the	 new	 Child	 Participation	 Thought	Model,	when	 defining	 the	 ‘Why’	 of	 child	
participation,	 purpose	 is	 located	 in	 a	 broader	 setting	 than	 it	 is	 currently.	 The	




	A	 new	 approach	 sees	 us	 drawing	 on	 the	 commonalities	 of	 the	 theoretical	
underpinnings	for	children’s	participation	to	assist	in	our	understanding	children’s	
participatory	framework.	Child	participation	is	no	longer	predominantly	based	on	
the	 legal	 interpretation	 and	 literal	 application	 of	 the	 rights-based	 approach.	 The	
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foundational	 core	 for	 children’s	 participation	 becomes	 a	 more	 evenly	 shared	
domain	between	the	theories.1308		
	
Drawing	 on	 the	 theory	 of	 Childhood	 Studies,	 it	 is	 evident	 that	 all	 children	 no	
matter	 their	 age,	 are	 capable	 of	 expressing	 views,	 either	 verbally	 or	 non-
verbally.1309		Further,	children	are	considered	to	be	social	actors	with	agency	and	
the	 importance	 of	 cultural	 context	 is	 acknowledged.1310	Sociocultural	 Theory	
confirms	 that	 children’s	 agency	 is	 sourced	 from	 their	 cultural	 and	 social	
environment.1311	Children’s	development	therefore	cannot	be	understood	without	





Placed	 in	 context,	 the	purpose	of	 child	participation	 translates	 from	ascertaining	



















With	 the	 purpose	 for	 the	 child’s	 participation	 in	 the	 private	 law	 dispute	
established,	 and	 an	 expanded	definition	of	 views,	 the	participation	process	 itself	
can	 then	 be	 developed.	 The	 participation	 process	 is	 informed	 by	 the	 ‘Why’,	 the	






whilst	 realising	 children’s	 rights,	 with	 adults	 playing	 an	 important	 role	 in	
supporting	and	enabling	realisation	of	the	child’s	right	to	participate	and	the	social	
and	cultural	context	within	which	the	child’s	rights	are	being	applied	is	considered.	
The	 child	 is	 respectfully	 listened	 to	 and	 their	 unique	perspective,	 on	 the	 private	







My	 thought	 model	 provides	 for	 a	 more	 comprehensive	 nexus	 between	 the	
theoretical	 underpinnings	 of	 child	 participation.	 It	 contributes	 to	 the	 re-
conceptualisation	 of	 children’s	 participation	 by	 illustrating	 how	 the	 theoretical	
framework	can	better	support	children’s	participation	rights.		
11. Chapter Summary 
This	 chapter	 has	 examined	 the	 contributions	 of	 the	 Human	 Rights	 perspective,	
Childhood	 Studies	 and	 Sociocultural	 Theory	 to	 the	 discourse	 and	 narrative	
supporting	 children’s	participation.	 It	 has	outlined	 the	 theoretical	underpinnings	
for	 children’s	 participation	highlighting	 their	 commonalities.	 These	 contribute	 to	




The	UNCRC	shifted	 the	status	of	 the	child	 from	being	objects	of	 the	 law	to	rights	
holders	 who	 are	 the	 subjects	 of	 proceedings	 affecting	 them.	 It	 codified	 the	
accepted	societal	values	and	practices	of	the	time.	By	introducing	and	formalising	
participation	 rights	 the	 UNCRC	 recognised	 children	 as	 more	 than	 vulnerable	
human	 beings	 in	 need	 of	 protection	 and	 confirmed	 they	 were	 the	 subject	 of	
fundamental	 rights	 and	 freedoms,	 now	 having	 the	 right	 to	 hold	 opinions	 and	





Through	 the	 UNCRC	 the	 rights	 perspective	 provided	 a	 framework	 for	 child	
participation	by	setting	out	participation	as	an	entitlement	and	in	doing	so	created	
a	 legal	 and	moral	 argument	 for	 these	 rights.	 Undisputedly	 the	 UNCRC	 has	 been	
placed	as	the	foundational	core	of	why	we	have	children’s	participation	rights.1312	
The	 Convention	 is	 rarely	 challenged	 or	 discussed	 and	 instead	 defines	 children’s	
rights.1313		
	
Childhood	 Studies	 grew	 out	 of	 a	 sociological	 framework	 and	 developed	
contemporaneously	with	the	UNCRC,	promoting	children’s	agency,	identifying	the	
social	 construction	 of	 childhood	 and	 the	 diversity	 of	 childhood.	 It	 confirmed	 the	
shift	from	children	being	objects	to	subjects	of	the	law	and	resulted	in	innovative	
approaches	to	children’s	participation	in	private	law	disputes	in	New	Zealand.1314	
Research	 in	 this	 field	has	 informed	 the	 ‘purpose’	of	participation	by	contributing	
information	on	the	benefits	of	children’s	participation	and	that	children	want	to	be	
heard	in	proceedings	affecting	them.1315	









verbally	 or	 non-verbally,	 and	 that	 children	 are	 social	 actors	 with	 agency.	 It	
recognises	 the	 importance	 of	 cultural	 context	 and	 the	 diversity	 of	 childhood	
influencing	the	process	of	participation.	Childhood	Studies	has	thus	relied	upon	the	




Sociocultural	 Theory	 has	 added	 a	 new	 theoretical	 dimension	 to	 children’s	
participation.	 It	 has	 helped	 to	 raise	 awareness	 of	 the	 importance	 of	 children’s	
social	 environments	 for	 agency	 and	 confirmed	 the	 balance	 between	 agency	 and	
dependence	 and	 the	 subsequent	 importance	 of	 the	 role	 of	 adults	 in	 assisting	
children	 in	participation	processes.	 It	has	 further	contributed	 to	 the	discourse	of	
children’s	 participation	 by	 confirming	 models	 of	 child	 participation	 must	 be	
socially	and	culturally	relevant	in	order	to	be	sustainable.	Together	with	Childhood	




Despite	 the	commonalities	 shared	by	 the	disciplines	of	Rights	Theory,	Childhood	
Studies	 and	 Sociocultural	 Theory	 their	 interconnectedness	 is	 under-theorised	 in	
practice	 and	 a	 more	 integrated	 nexus	 between	 them	 is	 required.	 My	 Child	




an	analysis	of	existing	models	of	 child	participation	and	 their	descriptions	of	 the	
elements	of	the	process	of	participation.	I	then	align	those	models	with	the	thought	
model	 articulated	 in	 this	 chapter	 and	 address	 the	 opposition	 to	 children’s	
participation.	 This	 sets	 the	 scene	 for	 bringing	 together	 the	 various	 theoretical	
approaches	to	child	participation	outlined,		with	the	essential	elements	required	in	














The	 General	 Comment,	 as	 one	 of	 its	 objectives,	 elaborated	 on	 the	 scope	 of	
legislation,	policy	and	practice	necessary	to	ensure	the	full	realisation	of	Article	12	
rights.1317	It	confirmed	a	legal	obligation	on	States	Parties	to	develop	participation	




have	 been	 identified	 to	 assist	 in	 understanding	 the	 second	 element	 of	





have	 provided	 conceptual	 support	 for	 this	 legal	 imperative.	 They	 provide	















Despite	 this,	 Article	 12	 is	 identified	 as	 one	 of	 the	 most	 challenging	 articles	 to	
implement.1321	There	is	a	lack	of	understanding	among	governments	over	what	the	
article	means	when	referring	to	listening	to	children	and,	for	many,	the	realisation	
of	 the	 right	 remains	 an	 abstract	 notion.1322	In	 addition,	 the	 UN	 has	 identified	
concerns	about	the	quality	of	many	existing	practices	of	participation.1323		
	
This	 chapter	 begins	 by	 examining	 the	 three	 different	 categories	 of	 participation	
that	 have	 been	 identified:	 consultative,	 collaborative	 and	 child	 led.	 The	 key	
characteristics	of	each	category	are	explored	and	the	importance	of	the	category	of	





to	 which	 each	 reflects	 the	 three	 different	 categories	 of	 participation,	 meets	 the	
requirements	 of	 Article	 12	 and	 broader	 UNCRC	 compliance,	 is	 then	 addressed	







2. The Second Element of Participation - Process 
Chapter	seven	of	this	thesis	discussed	the	five	basic	requirements	for	effective	and	
principled	 participation	 processes	 enounced	 by	 the	 General	 Comment	 and	














For	 children’s	 participation	 to	 be	 effective	 and	 purposeful	 all	 the	 elements	 of	
Article	 12	 must	 also	 be	 realised,	 together	 with	 the	 individual	 requirements	 of	
Articles	 3	 (best	 interests),	 5	 (evolving	 capacities	 of	 the	 child),	 13	 (freedom	 of	
expression)	and	17	(access	 to	 information).	When	applied,	 together	with	 the	 five	
basic	 requirements	 identified	 above,	 an	 appropriate	 environment	 that	 naturally	
provides	 the	 necessary	 conditions	 for	 supporting	 and	 encouraging	 children	 to	
express	their	views	can	be	achieved.	Children’s	views	will	be	given	due	weight	by	





cannot	 exercise,	 or	 benefit	 from,	 their	 rights	 if	 they	do	not	 understand	 the	 right	
itself	and	how	it	may	be	enacted.	The	specific	manner	in	which	the	requirements	
are	 applied	 to	 participation	 processes	 will	 be	 dependent	 on	 the	 context,	 as	
recognised	by	the	UN.1326		
	
Lansdown	 has	 helped	 define	 the	 degrees	 of	 participation	 by	 identifying	 three	
specific	 categories	 of	 engagement	 for	 children.1327	These	 categories	 are	 not	











A. Categories of Participation 
The	 first	 category	 of	 child	 engagement	 is	 ‘consultative	 processes’.	 This	 generally	
involves	 an	 adult-controlled	 process	 in	 which	 children	 may	 contribute	 to	 and	
influence,	 but	 have	 no	 control	 over,	 outcomes.1329	However,	 the	 consultative	
process	 confirms	 the	 validity	 of	 children’s	 unique	 experiences	 and	 the	 need	 for	
these	to	inform	decision-making	processes.1330		
	
The	 characteristics	 of	 this	 type	 of	 participation	 are	 largely	 that	 it	 is	 started	 and	
controlled	by	 adults:	 it	 is	 adult	 initiated,	 led	 and	managed,	 children	do	not	 have	




The	 second	 category,	 ‘collaborative	 participation’	 requires	 a	 greater	 degree	 of	
cooperation	 between	 adults	 and	 children,	 resulting	 in	 children	 being	 able	 to	
influence	 or	 challenge	 both	 the	 process	 and	 the	 decision-making.1332	In	 this	
category	 the	 collaboration	 allows	 children	 to	 actively	 engage	 at	 any	 stage	 of	 the	
decision-making	process.1333	
	
In	 general,	 processes	 of	 collaborative	 participation	 have	 the	 following	
characteristics:	they	are	initiated	by	adults,	involve	collaboration	with	children	to	












The	 third	 category	 is	 ‘child	 led	participation’	where	 children	are	given	 the	 space	
and	time	to	come	together	and	advocate	for	themselves.1335		
	
This	 category	 has	 the	 following	 characteristics:	 the	 child	 identifies	 the	 issue	 of	
concern,	 adults	 do	 not	 lead	 but	 facilitate	 participation,	 and	 children	 control	 the	
process.1336	Adults	still	play	a	vital	 role	 in	 this	category	by	continuing	 to	support	
and	assist	children	as	and	when	required.1337	
	
By	 defining	 the	 various	 categories	 of	 participation,	 Lansdown	 contributes	
significantly	 to	 the	 conceptualisation	 of	 children’s	 engagement,	 whilst	
acknowledging	 that	 the	 extent	 to	which	 children	 participate	will	 depend	 on	 the	
context	-	that	is,	the	specific	decision-making	process	the	child	is	involved	in.		
	
If	 children	 do	 not	 have	 a	 clear	 understanding	 of	 the	 purpose	 for,	 and	 degree	 of,	
participation	available	to	them,	they	cannot	make	an	informed	decision	to	exercise	
their	 right.	 In	 the	 process	 of	 participation,	 the	 preparation	 stage	 must	 include	
details	 of	 both	 of	 these	 elements.	 As	 essential	 components	 in	 the	 process	 of	
participation,	they	should	be	clearly	defined	in	any	model	of	participation	together	
with	 the	 remaining	 four	 essential	 elements:	 hearing,	 assessment	 of	 capacity,	
feedback	and	complaints.	
3. Models and Ideas of Participation 
The	 increased	 importance	placed	on	 respecting	 children’s	 views	 is	 supported	by	
the	development	of	a	number	of	models	of	participation.	Some	of	these	models	are	
designed	to	measure	the	 level	at	which	child	participation	may	occur	 in	practice,	
while	 others	 are	more	 specific	 and	 determine	 children’s	 level	 of	 involvement	 in	









A. Hart’s Ladder of Participation 
In	1992	the	first	model	conceptualising	the	ways	in	which	children’s	participation	
may	 be	 realised	 was	 developed.	 Inspired	 by	 Arnstein’s	 ‘ladder	 of	 citizen	
participation’,	 Hart	 developed	 the	 ‘ladder	 of	 participation’	 as	 a	 tool	 for	 thinking	
about	children’s	participation.1338	This	model	originated	from	a	metaphor	used	to	
highlight	 the	 different	 degrees	 of	 involvement	 that	 children	 can	 have	 when	



























adults,	 the	child	not	having	an	understanding	of	 the	meaning	of	 the	message.1344	
Decoration	 is	 when	 children	 wear	 costumes,	 for	 example,	 in	 a	 parade	 or	 at	 a	
conference,	 bearing	 slogans	 written	 by	 adults	 of	 which	 the	 child	 has	 no	
understanding.1345	In	this	example	children	are	being	used	to	“bolster	the	cause	as	
though	 they	were	 understanding	 participants”.1346	The	 third	 rung,	 ‘Tokenism’,	 is	
highlighted	by	Hart	as	a	very	common	method	of	involving	children	by	adults	who	
have	 deep	 concern	 for	 children’s	 voices	 being	 heard.1347	Tokenism	 occurs	 when	







At	 the	 fourth	 level	 is	 ‘Assigned	 but	 Informed’	 participation	where	 the	 project	 is	
chosen	and	designed	by	adults,	but	children	are	well	informed.1350	The	expectation	
is	 that	 children	 will	 decide	 if	 they	 wish	 to	 participate	 after	 they	 have	 been	
informed	of	 the	content	of	 the	project.1351	This	meets	 the	requirements	of	Article	
13	of	the	UNCRC.		
	
The	fifth	 level	 is	 ‘Consulted	and	Informed’.	Here	the	project	 is	chosen	and	run	by	




























In	 summary,	Hart’s	model	has	been	 interpreted	and	applied	as	 a	 comprehensive	
tool	against	which	to	measure	participatory	work	with	children.1356	It	contains	an	
“implicit	message	that	there	is	a	linear	progression	from	one	rung	of	the	ladder	to	














B. Treseder’s Model of Participation 
Treseder	 adopted	 and	 redesigned	 Hart’s	 ladder	 by	 categorising	 five	 degrees	 of	
participation	as	“different	but	equal	forms	of	good	practice”.1359	Treseder	omits	the	






The	 five	 degrees	 are	 child	 initiated,	 shared	 decisions	with	 adults;	 consulted	 and	








Rather	 than	 following	 a	 Hart-type	 hierarchical	 approach	 to	 participation,	
Treseder’s	approach	can,	as	appropriate,	enable	 the	degree	of	participation	to	be	
chosen	 to	 suit	 the	 individual	 child’s	 circumstances. 1362 	Treseder	 does	 not	
anticipate	 that	 children	 will	 be	 able	 to	 engage	 in	 child	 initiated	 and	 directed	










his	 approach	 from	 the	 other	 models	 examined.	 He	 is	 aiming	 to	 inform	 those	
organisations	 seeking	 to	 work	 with	 children	 and	 wanting	 to	 include	 child	
participation	 in	 their	 policy.1366	The	 purpose	 of	 the	 other	 models	 is	 to	 provide	
qualitative	ways	to	measure	the	degree	of	children’s	participation	in	projects	and	
events.		
C. Shier’s Model  
In	 2001	 Shier	 proposed	 a	 simplified	model	 of	 participation	 influenced	 by	Hart’s	
ladder.	 His	 model	 aims	 to	 assist	 practitioners	 dealing	 with	 the	 process	 of	




























The	 first	 level	 has	 a	 requirement	 for	 adults	 to	 listen	 if	 a	 child	 independently	







Level	 two	 is	 differentiated	 from	 level	 one	 by	 requiring	 affirmative	 action	 from	
adults	 to	 elicit	 children’s	 views	 and	 support	 children	 in	 doing	 so.1371	The	 adults	
must	create	the	opportunities	for	children	to	express	their	views.	Shier	 identifies	




Level	 three	 provides	 that	 children’s	 views	 must	 be	 taken	 into	 account.1374	The	
organisation	 must	 have	 a	 decision-making	 process	 in	 place	 that	 enables	 this	 to	
occur,	 as	well	 as	policy	 to	 support	 implementation	of	Article	12	and	confirm	 the	
child’s	views	will	be	given	due	weight	in	the	decision-making	process.1375	
	
	Levels	 four	 and	 five	 are	 set	 apart	 by	 Shier	 as	 they	 mark	 what	 he	 calls	 “the	
transition	 from	consultation	 to	 active	participation	 in	decision-making”.1376	Shier	




In	 summary,	 Shier’s	model	 is	 useful	 for	 assessing	 how	 prepared	 and	 committed	
differing	 organisations	 are	 to	 child	 participation,	 beyond	 distinct	 projects.	 It	
establishes	 a	 set	 of	 questions	 so	 an	 organisation	 can	 work	 out	 where	 they	 are	
currently	 standing	 and	 identify	 the	 areas	 they	need	 to	 improve	 to	develop	more	
effective	child	participation	practices.	
D. The Lundy Model  
In	2007	Lundy	created	a	new	model	for	conceptualising	Article	12	of	the	UNCRC.	











to	 the	 meaningful	 and	 effective	 implementation	 of	 children’s	 participation	
rights.1378		
	
Lundy	 noted	 that	 in	 practice	 children’s	 enjoyment	 of	 the	 participation	 rights	
provided	in	Article	12	were	dependent	on	adult	support.1379	Those	adults	may	or	
may	 not	 be	 committed	 to	 the	 facilitation	 of	 that	 right	 or	 may	 have	 a	 conferred	













of	 each	 of	 the	 twin	 elements	 is	 both	 qualified	 and	 expanded	 by	 the	 additional	
phrases	 contained	 within	 Article	 12.1384	She	 identified	 four	 interrelated	 factors	
that	 must	 be	 given	 consideration	 to	 ensure	 Article	 12	 can	 be	 successfully	




















Space	 provides	 an	 opportunity	 and	 environment	 which	 encourages	 children	 to	
express	 their	 views	 and	 is	 identified	 by	 Lundy	 as	 a	 prerequisite	 for	meaningful	
engagement.1388	She	regards	the	requirement	of	States	to	 ‘assure’	 to	the	child	the	
















	Voice	 represents	 the	 means	 by	 which	 children	 express	 their	 views.1393	Lundy	
identifies	one	restriction	on	the	right	to	voice	and	that	is	the	right	is	given	to	the	




The	age	and	maturity	of	 the	child	applies	 to	 the	second	part	of	Article	12,	which	
refers	to	the	amount	of	weight	to	be	given	to	the	views	expressed.1396	This	phrase	
provides	 limitation	 to	 the	 application	 of	 the	 right.	 Lundy	 acknowledges	 some	
children	 need	 to	 have	 help	 from	 others	 so	 they	 can	 form	 their	 views.1397	She	




















to	be	assured	 their	views	will	be	 communicated	 to	an	 individual	or	body	who	 is	
both	identifiable	and	who	holds	the	responsibility	to	listen.1401	
(d) Influence 
Influence	 refers	 to	 the	 phrase	 ‘the	 views	 of	 the	 child	 being	 given	 due	weight	 in	
accordance	 with	 the	 age	 and	 maturity	 of	 the	 child”.	 The	 General	 Comment	
confirmed	 that	 simply	 listening	 to	 the	 views	 of	 the	 child	 is	 not	 sufficient;	 there	
must	be	serious	consideration	of	the	views.	1402	
	
In	 summary,	 Lundy’s	 model	 complements	 existing	 legal	 work	 in	 this	 field	 and	
conceptualises	 the	 individual	 elements	of	Article	12	 in	 a	 format	 that	 is	practical.	
Her	model	follows	the	chronology	of	Article	12	and	takes	into	consideration	other	
principles	 of	 the	UNCRC.	 It	 is	 designed	 for	 use	 in	 informing,	 understanding,	 and	
developing	policy,	as	well	as	to	audit	existing	practice.1403	




in	 private	 law	 disputes.1404	It	 has	 identified	 an	 international	 commitment	 to	
enhancing	 children’s	 participation	 in	 private	 family	 law	 disputes,	 but	 also	 a	 gap	
between	 the	principle	of	 child	participation	and	 its	practice,	 at	 a	 global	 level.1405		
What	 is	required	 it	 is	argued,	 in	order	 for	children’s	participation	to	be	effective,	
meaningful	and	UNCRC	compliant,	 is	a	 template	model	 for	child	participation	 for	










	In	order	 for	children’s	participation	rights	 to	be	properly	realised	 in	private	 law	
disputes,	 any	 such	 child	 participation	 model	 must,	 at	 a	 minimum,	 define	 the	
purpose	 for	 the	 participation	 including	 the	 level	 of	 participation	 the	 child	 can	
expect,	 encapsulate	 all	 of	 the	 essential	 elements	 of	 Article	 12	 and	 the	 broader	
provisions	 of	 the	 UNCRC.	 The	 four	 participation	 models	 identified,	 are	 now	
critiqued	for	their	both	respective	success	at	encapsulating	these	elements	and	for	
their	applicability	in	private	law	disputes.	
A. Hart’s ladder 
Hart’s	 model	 depicts	 various	 degrees	 of	 participation	 in	 considerable	 detail.	
However,	the	majority	of	these	either	fall	short	of,	or	go	beyond,	the	requirements	
of	Article	12	with	 ‘genuine	participation’,	 as	defined	by	Hart,	 not	 occurring	until	
level	 four.1406	Hart	also	 fails	 to	relate	 the	rungs	of	his	 ladder	 to	Article	12	or	any	
other	articles	of	 the	UNCRC.	Consequently,	 the	 reader	has	 to	assess	each	 level	of	
the	 ladder	 and	 ascertain	 whether	 or	 not	 it	 supports	 the	 basic	 participation	
requirements	 as	 prescribed	 by	 Article	 12.	 In	 making	 that	 assessment,	 the	 first	




The	 five	 upper	 rungs	 of	 the	 ladder	 represent	 Hart’s	 genuine	 participation	 and	
Parkes	observes	that	these	rungs	“may	be	CRC	compliant”.1407		
	
Assessing	 the	 model	 for	 UNCRC	 compliance,	 rung	 four,	 assigned	 but	 informed,	












their	 views	 into	 account.	 It	 requires	 children	 to	 be	 informed	of	 the	purpose	 and	
process	of	participation	itself.	However,	it	falls	short	of	requiring	due	weight	to	be	
given	 to	 the	 views	 expressed	 in	 accordance	 with	 age	 and	 maturity,	 and	 the	
feedback	and	complaint	elements	of	the	process	are	omitted.	
	
The	 upper	 three	 levels,	 adult	 initiated,	 shared	 decisions	 with	 children	 child	
initiated	and	directed,	and	child	initiated	shared	decisions	with	adults,	all	illustrate	
increasing	 levels	 of	 initiation	 by	 children	 and	 greater	 participation	 overall.1409	























Overall,	 no	one	 level	 of	 the	 ladder	meets	 the	 five	 requirements	now	accepted	as	
essential	for	effective	and	principled	participation	processes.1411	As	Hart	observes,	
the	model	was	designed	 to	 ignite	debate,	not	 to	be	strictly	applied	as	a	 tool,	 and	
has	now	served	its	purpose.1412	He	calls	for	collaboration	between	academics	and	
those	working	with	children	to	answer	the	need	for	new	models.1413	
B. Treseder’s Model 








as	 part	 of	 their	 policy.	 He	 does	 advocate	 for	 children	 being	 informed	 prior	 to	




hierarchical	 progression	 or	 particular	 sequence	 in	 which	 participation	 should	
always	be	developed.1415	Treseder’s	degrees	of	participation	are	not	 fully	UNCRC	
compliant.	 Together	with	 failing	 to	meet	 the	 five	 identified	 steps	 for	meaningful	
participation	processes,	the	model	is	of	limited	use	in	practice.	
C. Shier’s Model 
Unlike	 Hart,	 Shier	 makes	 explicit	 reference	 to	 the	 UNCRC	 and	 Article	 12	 and	










fail	 to	 meet	 the	 basic	 participation	 requirements	 as	 prescribed	 by	 Article	 12.			
UNCRC	compliance	is	not	reached	until	level	three	of	Shier’s	model.1417	
	
Levels	 four	 and	 five	 advocate	 what	 Shier	 calls	 ‘active	 participation’	 where	
organisations	 involve	 children	 in	 the	 actual	 decision-making.1418	Level	 five	 goes	
one	 step	 further	 than	 level	 four	 by	 imposing	 an	 obligation	 on	 organisations	 to	




of	 their	 models	 extend	 beyond	 the	 scope	 of	 child	 participation	 as	 intended	 by	
Article	12.1420	Shier	argues,	organisations	should	go	 this	step	 further	because	 the	
majority	 of	 the	 identified	 benefits	 of	 participation	 cannot	 be	 realised	 unless,	 or	








further	 strengthen	 parental	 resistance	 to	 children’s	 participation.	 To	 impose	 an	
obligation	for	decision-making	to	be	shared	between	adults	and	children	could	be	
perceived	by	some	adults	as	a	 threat	 to,	or	erosion	of,	parental	authority.	This	 is	















matter	 affecting	 them,	make	 their	decision	on	whether	 to	express	 their	 views	or	
not,	when	those	views	are	expressed,	when	their	views	are	actively	considered	in	
decision-making	 processes,	 when	 they	 influence	 an	 outcome,	 when	 they	 are	
involved	 in	 the	 feedback	 process	 and	 when	 they	 access	 available	 complaints	






to	 the	 conceptualisation	 of	 participation	 processes	 by	 helping	 organisations	 to	





participation,	 the	model	 reflects	 some,	 but	 not	 all,	 of	 the	 five	 steps	 required	 for	
effective	participation	processes	and	thus	its	usefulness	is	limited.	
D. The Lundy Model 
The	Lundy	Model	contributes	to	publicising	and	explaining	the	nature	of	the	right	











adversarial	 in	 nature.1424	Burman	 and	 Cockburn	 observe	 that	 an	 approach	 that	
emphasises	individual	interests	can	result	in	opposing	parties,	and	can	give	ground	
to	 increased	 levels	 of	 conflict.1425	Applied	 in	 the	 context	 of	 private	 law	 disputes	
where	child	participation	is	a	strictly	legal	imperative,	the	interests	of	parents	can	
be	viewed	as	being	pitted	against	the	interests	of	the	child,	creating	tension.	This	
can	 only	 be	 resolved	 by	 opposing	 interests	 being	 weighed	 against	 each	 other,	
resulting	in	a	winner	and	loser.		
	








strategy	 are	 to	 ensure	 children	 have	 a	 voice	 in;	 decisions	 made	 in	 their	 local	

















to	 comply	 with	 Article	 12.	 	 In	 addition,	 Lundy	 together	 with	 a	 strategy	










The	 checklist	 provides	 additional	 detail	 to	 assist	 organisations	 in	 implementing	
Article	 12,	 providing	 a	 concrete	 measure	 against	 which	 to	 assess	 whether	 the	
various	components	of	the	Lundy	Model	have	been	addressed	in	the	participation	
processes.	 The	 model	 and	 checklist	 have	 been	 widely	 endorsed	 and	 utilised	
through	various	organisations	working	with	children	in	Ireland.1430		
	
Of	 the	 models	 examined,	 the	 Lundy	 Model	 is	 most	 useful	 in	 providing	 good	
practical	guidance	on	the	 ‘process’	element	of	Article	12	and	meets	the	five	steps	




under	 Article	 12	 are	 undermined.	With	 neither	 the	model	 nor	 checklist	 making	
reference	 to	 children	 of	 all	 ages	 being	 capable	 of	 expressing	 their	 views,	 non-
verbal	and	pre-verbal	children	risk	exclusion	from	participation	when	the	model	is	
followed.	
5. Applicability of the Models to Private Law Disputes 
The	 UNCRC,	 and	 specifically	 Article	 12,	 does	 not	 suggest	 children	 should	 make	
their	 own	 decisions	 in	 matters	 concerning	 them.	 However,	 it	 would	 be	 a	 very	
narrow	approach	to	interpret	the	right	to	participation	as	consultation	only	in	its	
purest	 form.	 By	 definition	 consultation	 is	 to	 ascertain	 a	 person’s	 opinion	 or	
viewpoint	 only.1432		 Article	 12	 clearly	 provides	 for	 the	 views	 of	 the	 child	 being	
given	due	weight	in	accordance	with	the	child’s	age	and	maturity.1433	
	
Lansdown	 highlighted	 three	 broad	 categories	 of	 participation:	 consultative,	
collaborative	 and	 child	 led.	 These	 categories	 were	 developed	 within	 the	 wider	
	
1430	The	Lundy	Model	and	checklist	have	been	applied	to;	the	Youth	Participation	Policy	developed	
by	 Youth	Work	 Ireland	 in	 2015,	 the	 Strategy	 for	 the	 Participation	 of	 Young	 People	 in	 Decision-








can	 be	 realised:	 preparation,	 hearing,	 assessment	 of	 capacity,	 feedback	 and	
complaints.	
	
Lansdown	 states	 that	 in	 consultative	 processes	 it	 is	 anticipated	 the	 child	 can	
contribute	and	influence,	but	not	control,	outcomes.1434	This	confirms	the	degree	of	




context,	 namely	 as	 a	 child	 of	 the	 parents	 in	 dispute	 over	 their	 care	 and	 contact.	
Understanding	 the	purpose	of	children’s	participation	 in	such	disputes,	beyond	a	
rights	perspective,	must	be	established	as	 this	has	a	direct	 consequence	 for	how	
participation	processes	will	be	developed	and	implemented.		
	





is	 reflected	 in	 the	 in-court	 system	 when	 lawyer	 for	 the	 child	 is	 appointed,	 a	
specialist	report	is	obtained,	or	a	judicial	interview	takes	place.	In	the	out-of-court	
system	of	FDR,	this	category	is	applicable	only	when	parents’	consent	to	the	child	




of	 cooperation	 between	 adults	 and	 children	 enabling	 the	 child	 to	 influence	 the	













ultimate	decision-making	power	 is	 the	 sole	domain	of	 the	 judge.	The	 influence	a	
child	could	have	on	judicial	processes	is	therefore	highly	fettered.		
	





Collaborative	 participation	 is	 arguably	 be	 applied	 in	 the	 current	 out-of-court	
system	 if	a	child	was	 included	 in	 the	mediation	process	but	 is	contingent	upon	a	
number	of	adult	controlled	factors,	including	both	the	relevant	supplier’s	model	of	
child	 participation	 and	 the	 provision	 of	 parental	 consent	 for	 the	 child’s	 direct	
attendance.	The	views	of	the	child	could	then	influence	the	process.	The	child	could	
also	 influence	 the	 decision	 if	 the	 adult	 participants	 gave	 their	 views	 significant	
weight.	This	would	require	parents	to	recognise	their	children	as	having	their	own	

















This	 category	 is	 not	 applicable	 in	 the	 current	 out-of-court	 system	 as	 the	 child’s	




In	 summary,	 all	 three	 categories	 of	 participation	 are	 applicable	 to	 private	 law	
disputes	 in	 the	 New	 Zealand	 family	 justice	 in-court	 system	 using	 the	 existing	
participation	 pathways,	 although	 adult	 assistance	 is	 required	 in	 their	 realisation	
and	 procedural	 rules	 may	 fetter	 the	 degree	 of	 influence	 a	 child	 can	 have	 on	
participation	 processes.	 In	 the	 out-of-court	 system,	 the	 first	 two	 categories	 are	
applicable	 only	with	 parental	 consent	 and	 the	 third	 is	 not	 applicable	 due	 to	 the	
lack	of	supporting	mechanisms.	
	
The	 caveat	 on	 child	 participation	 in	 private	 law	 disputes	 in	 the	 family	 justice	
system,	 as	 created	 by	 procedural	 rules,	 is	 anticipated	 and	 acknowledged	 by	 the	
UNCRC.	The	Convention	is	cognisant	of	participation	occurring	within	the	context	
of	 the	 relevant	 States	 Parties’	 procedural	 rules	 -	 Article	 12(2)	 provides	 that	 the	
right	 to	 be	 heard	 must	 be	 in	 a	 manner	 consistent	 with	 the	 procedural	 rules	 of	
national	law.		
	
Hart,	 Treseder	 and	 Shier	 all	 include	 degrees	 of	 participation	 in	 their	 respective	
models	which	cannot	be	realised	in	private	law	disputes	due	to	procedural	rules.		
They	generally	lack	UNCRC	compliance	and	fail	to	meet	the	five	identified	steps	for	
principled	 participation.	 Further,	 all	 three	 fail	 to	 take	 context	 into	 account	 in	






that	 extend	 beyond	 the	 intended	 ambit	 of	 Article	 12.	 In	 so	 doing,	 they	 risk	
strengthening	 any	 existing	 opposition	 to	 child	 participation	by	both	parents	 and	
professionals	who	may	view	the	degree	of	autonomy	conveyed	in	the	models	as	a	
threat	to	parental	authority,	the	rights	of	adults	and	judicial	authority.	As	a	result,	
the	 models	 of	 participation	 developed	 by	 Hart,	 Treseder	 and	 Shier	 lack	 direct	
applicability	 to	 the	 in-court	 and	 out-of-court	 systems	 of	 the	New	Zealand	 family	
justice	system.		
	








practice	 and/or	 the	 practitioner’s	 individual	 style.	 The	 Lundy	 Model	 does	 not	
prescribe	 ‘how’	children	should	participate,	 it	 simply	states,	options	 for	different	
levels	of	participation	should	be	provided	to	the	child.	The	model	could	be	applied	
by	FDR	suppliers	to	 inform	their	organisational	policy	on	children’s	participation	




through	 the	 statutory	 obligation	 to	 elicit	 the	 child’s	 views.1442	The	 legislative	
framework	will	 prescribe	 the	 category	of	participation	available	 to	 children.	The	
range	of	participation	pathways	 for	 children	will	be	 restricted	by	 the	procedural	






Of	 the	 various	 models,	 Lundy	 contributes	 the	 most	 to	 the	 modern	
conceptualisation	 of	 a	 participation	 model	 by	 providing	 insight	 into	 the	














Of	 the	 four	 models	 reviewed,	 none	 is	 applicable	 to	 private	 law	 disputes	 in	 its	
entirety.	 Only	 the	 Lundy	 Model	 meets	 the	 five	 steps	 required	 for	 effective	 and	





6. Essential Elements of a Model of Child Participation for Private Law Disputes 
My	 critique	 of	 Article	 12,	 the	 process	 and	models	 of	 participation	 has	 identified	
seven	 essential	 elements,	 required	 to	 ensure	 Article	 12	 is	 implemented	 and	




The	 thought	 model	 developed	 in	 Chapter	 seven	 of	 this	 thesis	 is	 an	 essential	
component	 in	 the	 re-conceptualisation	 of	 Article	 12.	 It	 illustrates	 how	 the	
287 
theoretical	framework	can	better	support	children’s	participation	and	is	therefore	










have	established	 in	Chapter	 seven	of	 this	 thesis,	Childhood	Studies	 contributes	a	
conceptual	framework	to	support	children’s	participation	rights.	It	can	both	inform	




The	 result	 is	 the	element	 ‘purpose’	becomes	a	 two-stage	practice.	The	 first	 stage	
confirms	 the	 objective	 of	 participation	 as	 realisation	 of	 participation	 rights.	 The	
second,	is	to	ensure	due	consideration	is	given	to	the	specific	context	of	‘the	matter	
affecting	 the	 child’	 and	 the	 desired	 outcome	 for	 both	 the	 child	 and	 adult	
participants.	 Why	 the	 child	 is	 participating	 in	 the	 private	 law	 dispute,	 beyond	
rights	realisation,	becomes	a	critical	question.		
	
Three	 of	 the	 four	 models	 examined	 endorse	 this	 element.	 Treseder	 does	 not	
explicitly	reference	‘purpose’	as	a	key	element	of	his	model	but	notes	organisations	
must	have	a	clear	objective	for	the	participation	at	the	outset.1444	Hart,	at	rung	four	











The	 second	 element,	 options,	 requires	 different	 methods	 of	 participation	 being	
available	 to	 the	 child.	 In	 developing	 the	 options	 of	 participation,	 consideration	
must	 be	 given	 to	 the	 different	 levels	 of	 support	 the	 child	will	 need	 according	 to	
their	evolving	capacity	and	age.	I	argue	the	methods	of	participation	must	also	be	
informed	 by	 the	 purpose	 and	 the	 new	 theoretical	 dimension	 to	 children’s	
participation	 provided	 by	 Childhood	 Studies	 and	 Sociocultural	 Theory.	 They	




Chapter	 seven	 of	 this	 thesis	 established	 that	 the	 term	 ‘views’	 encompasses;	
opinions,	 wishes,	 choices,	 preferences,	 understandings,	 positions,	 impressions,	
feelings,	 beliefs,	 ideas,	 thinking,	 thoughts,	 sentiments	 and	 attitudes,	 of	 the	 child	
whether	expressed	verbally	or	non-verbally.1445	
	
	The	 scope	 of	 ‘views’	 together	 with	 the	 conceptual	 framework	 provided	 by	





















and	 the	views	of	 the	child	 in	regard	 to	 this.	All	 information	should	be	accessible,	
diversity	sensitive	and	age	appropriate,	taking	into	account	the	child’s	capacity.		
	
Of	 the	 four	 models,	 three	 endorse	 some	 level	 of	 preparation.	 The	 ‘voice’	
component	 of	 the	 Lundy	 Model	 confirms	 children	 must	 be	 provided	 with	
appropriate	 information,	 prior	 to	 participation,	 that	 enables	 them	 to	 form	 a	
view.1446	Lundy	 notes	 this	 should	 include	 informing	 the	 child	 of	 the	 voluntary	
nature	 of	 participation.1447		 Treseder,	 stipulates	 children	 should	 be	 prepared	 for	
what	 to	expect	 from	 the	participation	process	 itself,	1448	while	Hart’s	 rung	 five	of	
the	 ladder,	 endorses	 children	 being	 informed	 of	 the	 process	 and	 purpose	 of	
participation.1449			
D. Hearing the Child 
The	fourth	element	is	hearing.	Children	exercising	their	right	to	be	heard	will	need	
different	 levels	 of	 support	 and	 various	 forms	 of	 involvement	 dependent	 on	 age,	
capacity	 and	 needs	 of	 the	 child.	 There	 must	 be	 adequate	 support	 in	 place	 for	









inclusive,	 safe,	 sensitive	 to	 risk	 and	 culturally	 sensitive.	 A	 child	 friendly	








to	an	 individual	with	responsibility	 for	 listening.1451	Treseder	 further	contributes	
to	our	understanding	of	this	component	by	sanctioning	the	role	of	adults,	who	he	
identifies	as	responsible	for	empowering	children	to	participate.1452	Shier	confirms	
the	 need	 for	 age-appropriate	 participation	 processes	 and	 specialised	 training	 of	




child	 to	 form	 and	 express	 a	 view	 must	 be	 assessed.	 If	 the	 child	 is	 capable	 of	
forming	 their	 own	 opinion	 and	 wishes	 to	 be	 heard,	 “the	 decision-maker	 must	
consider	the	views	of	the	child	as	a	significant	factor	in	settlement	of	the	issue”.1455		
	
As	 identified	 in	Chapter	 six	of	 this	 thesis,	 a	 key	barrier	 to	 the	meaningfulness	of	
children’s	participation	 is	 the	belief	 of	 adults	 that	 the	 child’s	 views	are	not	 their	















What	 must	 be	 determined	 is	 whether	 the	 child	 has	 sufficient	 maturity	 and	
intelligence	 to	 understand	 the	 nature	 of	 the	 private	 law	 proceedings	 and	
specifically	 the	 matter	 affecting	 the	 individual	 child.	 This	 means	 and	
understanding	 of	 the	 purpose	 for,	 potential	 options,	 and	 implications	 of	 their	
participation.	This	ability	will	vary	by	child,	with	age,	and	with	 the	nature	of	 the	
private	 law	 dispute:	 whether	 it	 is	 considered	 a	 standard	 track	 	 dispute	 or	 a	






of	 the	 social	 and	cultural	 context	within	which	 the	 individual	 child	 is	placed	and	
their	views	formed.		Lawyers	make	capacity	judgements	every	day	in	practice.		In	
this	process	 they	are	not	 expected	 to	be	an	expert	 in	 capacity	assessment	of	 the	




in	accordance	with	 the	child’s	maturity	and	 intelligence.	At	 this	stage,	capacity	 is	
assessed	by	 the	decision-maker	who	must	make	an	assessment	of	 the	 individual	
child’s	 capacity,	 commensurate	 with	 the	 child’s	 maturity	 and	 intelligence.	 This	
assessment	is	designed	to	assist	in	their	determination	of	the	weight	to	be	applied	
to	 the	 views.	 Development	 of	 good	 practices	 for	 assessment	 of	 capacity	 will	
therefore	be	critical	in	any	future	model	of	participation.		
	
Of	 the	 four	 models	 examined	 the	 element	 of	 ‘influence’	 in	 the	 Lundy	 model	
confirms	 that	 children’s	 views	 must	 be	 “taken	 seriously	 and	 acted	 on	 where	
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appropriate”.1456	It	advocates	 for	systems	to	be	 in	place	to	ensure	this	occurs.1457	
The	 fifth	 rung	 of	 Hart’s	 ladder	 also	 requires	 children’s’	 views	 to	 be	 treated	
seriously	and	to	be	taken	into	account.1458	
F. Feedback 
The	 sixth	 element,	 feedback,	 provides	 a	 guarantee	 for	 the	 child	 their	 views	 are	
seriously	considered	and	holds	the	decision-maker	accountable.	The	child	should	
be	 informed	 of	 the	 due	 weight	 given	 to	 their	 views	 and	 the	 outcome.1459	The	
feedback	 must	 go	 further	 and	 include	 details	 of	 the	 other	 factors	 taken	 into	
account	 by	 the	 decision-maker	 including	 an	 explanation,	 if	 their	 views	were	 not	
followed,	as	to	why.	This	provides	an	opportunity	to	reconfirm	with	the	child	the	
purpose	 of	 their	 participation	 and	 how	 their	 rights	must	 also	 accommodate	 the	
rights	 of	 others.	 This	 detail	 also	 confirms	 the	 wider	 context	 of	 the	 Convention	
within	which	Article	12	rights	sit	and	the	need	to	comply	with	Articles	5	and	29	of	








The	 seventh	 and	 final	 element	 is	 redress.	 Children	 must	 be	 able	 to	 access	 a	
complaints	 process	 for	 remedy	 or	 redress	when	 their	 right	 to	 be	 heard	 or	 their	
right	 to	 their	 views	 being	 given	 due	 weight	 have	 been	 violated	 or	 disregarded.	









process.	 In	 private	 law	 disputes	 specifically,	 children	 must	 also	 have	 access	 to	
appeals.1461	All	 complaints	mechanisms	must	 be	 designed	 to	 ensure	 the	 children	
using	them	are	not	exposed	to	risk	of	harm	during	the	complaints	process.1462	
	
Of	 the	 four	 models	 examined,	 none	 specifically	 incorporate	 this	 seventh	





The	 seven	 essential	 elements	 have	 been	 developed	 into	 a	 model	 where	 the	
elements	 are	 referred	 to	 as	 ‘essential	 steps’	 for	 the	 purpose	 of	 easier	 appeal	 in	













Although	 the	 design	 illustrates	 a	 clear	 sequential	 pathway	 the	 model	 must	 be	
applied	with	 the	understanding	 that	 child	 participation	processes	 are	 active	 and	
ongoing	 in	 nature,	 must	 constitute	 a	 back	 and	 forth	 relationship,	 involve	
information	 sharing	 and	 dialogue	 between	 adults	 and	 children	 and	 include	 an	
educational	component.1464	Further,	participation	is	not	to	be	regarded	as	a	one-off	







8. New Child Participation Model 
The	 child	participation	Thought	Model,	 developed	 in	Chapter	 seven,	 illustrates	 a	
more	 comprehensive	 nexus	 between	 the	 theoretical	 underpinnings	 of	 child	
participation	 and	 is	 designed	 to	 drive	 a	 change	 in	 how	Article	 12	 is	 approached	
and	 implemented.	 The	 Seven	 Essential	 Steps	 Model	 developed	 in	 this	 chapter	
identifies	the	critical	components	required	in	any	future	child	participation	model.	
When	 combined	 they	 form	 a	 new	 Child	 Participation	 Model.	 This	 depicts	 the	
interconnectedness	 between	 the	 conceptual	 support	 for	 children’s	 participation,	
beyond	 Rights	 Theory,	 and	 how	 children	 and	 adults	 can	 engage	 and	 interact	 to	




1465	For	 example	 in	 a	 COCA	 file,	 lawyer	 for	 the	 child	may	have	multiple	meetings	with	 a	 child	 to	
elcicit	 the	 child’s	 views,	 during	 their	 appointment..	 	 Steps	 one	 through	 to	 six	 can	 be	 visited	 in	 a	
cyclical	 fashion	 as	 the	 case	 proceeds	 through	 different	 court	 events.	 There	may	 also	 be	 further	









and	 the	 UNCRC.	 Article	 12	 itself	 is	 promoted	 within	 the	 context	 of	 the	 entire	
Convention	and	not	in	isolation.	The	foundational	core	is	then	relied	upon	to	define	
the	 first	essential	component	of	 the	child	participation	process,	 the	purpose.	The	
result	of	this	approach	is	an	expanded	purpose	for	child	participation.		
	
In	 turn,	 this	 will	 provide	 professionals,	 working	 with	 children,	 with	 a	 clearer	
understanding	of	the	objective	for	meeting	the	child	and	the	child’s	participation.	
Instead	 of	 being	 about	 realising	 the	 child’s	 right	 to	 participate	 the	 purpose	 now	
also	takes	into	account	the	context	within	which	the	child	is	found.	By	approaching	
participation	 with	 a	 clearer	 objective,	 professionals	 meeting	 with	 children	 will	
elicit	more	focused	information	from	the	child	with	greater	emphasis	on	the	child’s	
needs	 whilst	 contemporaneously	 ensuring	 the	 child’s	 participation	 rights	 are	
realised.		
	
Likewise,	 how	 the	 child	 will	 participate	 is	 now	 informed	 by	 Childhood	 Studies,	
Sociocultural	Theory	 and	 the	UNCRC.	The	model	 draws	on	 Sociocultural	Theory,	
highlighting	the	role	of	adults	in	supporting	children	to	build	their	understanding	
of	participation,	 assist	 the	 child	 to	 realise	 their	 rights	and	 illustrates	 the	need	 to	
account	 for	 the	 balance	 between	 children’s	 agency	 and	 dependency	 in	
participation	processes.	Childhood	Studies	supports	children’s	participation	being	




outcome	will	 be	 genuine	 and	meaningful	 participation	 for	 children	 that	 honours	
the	 intended	ambit	of	Article	12	of	 the	UNCRC.	Further,	 the	child’s	views	will	be	
assured	 to	 be	 conveyed	 in	 a	 manner	 that	 has	 the	 confidence	 of	 the	 adult	
participants.	 As	 a	 result,	 the	 quality	 of	 decision	making	will	 be	 improved	 as	 the	
















is	 realisation	 of	 their	 Article	 12	 rights.	 In	 the	 out-of-court	 context,	 however,	





child	 to	participate.	These	are	 indirectly	via	 lawyer	 for	 the	 child	and	directly	via	
the	 judicial	 interview.	 These	 features	 should	 remain	 to	 ensure	 compliance	 with	
step	two.	
	
In	 the	out-of-court	 system	 the	 child	 can	participate	 indirectly	 through	a	 voice	of	
child	consultant	or	directly	by	attending	mediation.	The	option	itself	is	controlled	
by	 the	 parties	 to	 the	mediation	 and/or	 the	 chosen	 FDR	 supplier.	While	 such	 an	
approach	aligns	with	 the	child	participation	model	and	 intended	ambit	of	Article	
12,	the	current	practice	has	been	highlighted	as	falling	short	of	best	practice	in	the	









With	 regard	 to	 step	 three,	 preparation	 of	 the	 child,	 there	 is	 no	 statutory	
requirement	 in	 either	 the	 in-court	 or	 out-of-court	 processes	 for	 the	 child	 to	 be	
provided	with	 information	about	 the	proceedings.	However,	 lawyer	 for	 the	 child	
guidelines	reference	the	right	of	the	child	to	information	about	the	case	the	child	is	
involved	in,	 including	information	on	the	progress	of	the	case.1469		The	guidelines	
also	 confirm	 the	 lawyer	 shall	 inform	 the	 child	 of	 the	 voluntary	 nature	 of	 their	
participation,	who	will	hear	the	child’s	views,	address	confidentiality	surrounding	
any	expressed	views,	and	explain	to	the	child	that	they	are	not	responsible	for	the	






statutory	provision	 for	 the	child	 to	be	provided	with	reasonable	opportunities	 to	
express	their	views1472	and	for	any	views	expressed	by	the	child	to	be	conveyed	to	
the	court.1473		The	COCA	also	requires	that	any	views	expressed	by	the	child	must	




for	 the	 child	 	 best	 practice	 guidelines	 is	 that	 all	 discussions	 between	 the	 lawyer	
and	 the	 child	 should	 take	 into	 account	 the	 child’s	 age,	 maturity	 and	 level	 of	
understanding.1475	This	 meets	 the	 requirements	 of	 step	 three	 of	 the	 model	 to	
consider	 the	 child’s	 capacity	 when	 both	 preparing	 to	 meet	 the	 child	 and	




















and	 as	 such	 is	 a	 critical	 feature	 that	 should	 be	 included	 in	 the	 new	 child	
participation	model.	Further,	the	Family	Court	Act	provides	a	statutory	obligation	
on	lawyer	for	the	child	to	inform	the	child,	in	a	manner	commensurate	with	their	





order	 is	made,	 there	 is	 no	 provision	 for	 a	 child	 to	 be	 informed	 of	 their	 right	 of	
redress	.1479		
10. Case Scenario Revisited 
In	Chapter	One	a	case	scenario	regarding	a	mother	I	represented	over	a	number	of	
years	 was	 outlined.	 I	 now	 return	 to	 that	 case	 to	 illustrate	 how	 the	 Child	
Participation	 Model	 can	 be	 applied	 in	 practice.	 It	 shows	 how	 the	 children’s	
participation	might	have	differed	in	several	key	areas	when	the	model	is	applied.	
	






1479	There	 is	a	 	statutory	requirement	 to	 inform	the	child	of	any	right	of	appeal	and	the	merits	of	
pursuing	any	such	appeal	under	Family	Court	Act	1980	s	9B(1)(d)	while	the	Lawyer	for	the	child	
best	practice	gudlines	 state	 the	outcome	should	also	be	advised,	 see	 clause	6.7.	 If	 lawyer	 for	 the	
child	does	not	visit	a	child,	there	is	no	mechanism	for	redress	for	the	child.	
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separated.	 Over	 the	 ensuing	 years	 this	 arrangement	 was	 altered	 at	 the	 father’s	








contact	 time	was	 increased	 and	 she	 doesn’t	 believe	 this	 is	what	 the	 children	want.	
The	mother	has	additional	concerns	about	the	father’s	living	circumstances.		
	




will	 be	 on:	 the	 children’s	 relationship	 with	 each	 parent,	 how	 they	 view	 the	
relationship	between	their	parents,	how	they	are	coping	at	school,	what	interests	and	
hobbies	are	important	to	each	of	them,	who	are	the	significant	other	people	in	their	
wider	 family	and	whānau,	are	 they	 feeling	caught	 in	 the	middle	of	 the	conflict,	are	
they	exposed	to	the	conflict	between	their	parents,	 is	there	anything	worrying	them	






Again,	 relying	 on	 the	 theoretical	 underpinnings	 of	 the	model,	 lawyer	 for	 the	 child	




to	each	of	 the	parents	about	their	proposals	but	also	about	the	children,	 their	 likes	
and	dislikes,	interests	and	personalities.	The	mother	explains	the	children	are	aware	
their	 parents	 are	 in	 conflict	 and	 back	 in	 court.	 The	 two	 younger	 children	 have	
questioned	her	about	the	court	case	saying	their	father	told	them	he	wants	more	time	
with	them	but	that	she	won’t	let	him.	She	has	explained	to	all	four	children	they	will	
have	the	opportunity	 to	speak	to	 their	own	 lawyer	and	express	 their	views,	but	she	
hasn’t	 discussed	 proceedings	 further	with	 them.	 All	 children	 have	 expressed	 to	 her	
they	do	not	want	any	change	in	care	arrangements,	and	she	has	included	this	in	her	
pleadings.	 The	 mother	 is	 aware	 the	 father	 recently	 married	 his	 partner	 of	 three	





visit.	 As	 the	 father’s	 town	house	 isn’t	 big	 enough	 for	 all	 family	members	 to	 stay	 in	
John,	 Olive,	 James	 and	 Tony	 sleep	 in	 the	 adjoining	 townhouse	 on	 their	 visits.	 The	
father	is	not	to	be	disturbed	after	8pm	as	he	prefers	to	retire	early	to	bed.		
	
The	 father	 tells	 lawyer	 for	 the	 child	 the	mother	 has	 alienated	 the	 children	 against	
him	and	has	influenced	their	views.	The	living	arrangements	explained	by	the	mother	
are	 confirmed	 and	 the	 father	 doesn’t	 believe	 the	 children	 have	 any	 concerns	 over	
them	nor	see	any	need	for	change.	The	father	says	the	two	younger	children	are	keen	
on	soccer	and	that	he	spends	a	lot	of	the	contact	time	outside	playing	with	them.	He	





whether	 the	 teachers	 have	 any	 concerns	 for	 the	 children.	 	 With	 this	 contextual	
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information	the	lawyer	now	knows	John	and	Olive	are	performing	at	above	national	
average	 at	 school,	 they	 travel	 internationally	 on	 a	 regular	 basis	 and	 are	 also	






individually	 at	 their	 mother’s	 home	 to	 introduce	 herself,	 explain	 her	 role	 and	 to	
explain	what	the	children’s	participation	means	for	them.		The	information	provided	








explained	 but	 also	 the	 voluntary	 nature	 of	 the	 right.	 The	 lawyer	 explains	
confidentiality,	who	the	participants	are	in	the	dispute	and	how	the	children’s	views	
can	 be	 conveyed	 to	 the	 court	 either	 directly	 or	 indirectly	 through	 a	 report.	 The	
procedural	 rules	 and	 limitations	 are	 outlined	 for	 the	 children	 and	 due	 weight	
explained.	 The	 options	 of	 indirect	 or	 direct	 participation	 are	 explained,	 with	 the	
children	asked	to	consider	if	they	wish	to	speak	to	the	judge.	If	they	do,	this	would	be	
arranged	at	the	earliest	opportunity.	The	lawyer	also	ensures	the	children	know	who	
the	 audience	 will	 be	 when	 their	 report	 is	 filed	 and	 the	 ambits	 of	 confidentiality	
pertaining	to	their	expressed	views.	Lawyer	for	the	child	emphasises	to	these	children	
that	 their	 participation	 is	 about	 having	 a	 say,	 rather	 than	 getting	 their	way.	 Also	









Lawyer	 for	 the	 child	 arranges	 the	 meeting	 times	 and	 returns	 to	 interview	 the	
children	 individually	at	 the	mother’s	home	and	a	 second	 time	at	 the	 father’s	home.	
This	allows	the	children	time	and	space	to	make	an	informed	decision	about	whether	
to	 participate	 further	 and	 formulate	 their	 views.	 It	 also	 ensures	 the	 children’s	
participation	is	a	process	not	a	one-off	event.	
	
At	 the	 first	 meeting	 John	 explicitly	 states	 he	 doesn’t	 want	 any	 change	 in	 the	 care	
arrangements.	He	is	pretty	happy	when	he	does	stay	at	his	father’s	house.	John	likes	
the	 lack	 of	 supervision	 caused	 by	 the	 separated	 living	 arrangement.	 He	 definitely	
does	not	want	more	time	with	his	father	and	describes	his	relationship	with	his	father	
as	“okay	at	times”.	He	says	he	spends	most	of	his	weekend	time	at	his	father’s	in	his	
room	 playing	 on	 his	 computer	 by	 himself	 or	 out	 with	 his	 friends.	 In	 the	 past	 four	
years	he	has	never	had	a	friend	over	to	his	father’s	home	as	he	said	he	wouldn’t	feel	
comfortable	 doing	 that.	 In	 contrast	 John	 states	 he	 has	 friends	 over	 at	 his	mother’s	
house	 on	 a	 regular	 basis	 and	 describes	 his	 relationship	with	 his	mother	 as	 “really	
good”.	Given	John	has	raised	his	preference	for	the	care	plan	the	lawyer	reminds	John	
















times,	 the	 father	 rents	out	her	 room	and	 she	has	had	 to	 share	 it	 on	her	 visits	with	
people	 she	doesn’t	 know.	Olive	didn’t	 like	 this.	Olive	describes	her	mother	as	warm	




phone	 and	 can	 contact	 her	 mother	 when	 she	 wishes.	 Olive	 says	 when	 the	 room	
sharing	has	occurred,	 she	has	 contacted	her	mother	 via	 text	but	 states	her	mother	
has	explained	she	is	powerless	to	stop	this	occurring.		
	
Olive’s	 views	 are	 very	 strong	 and	 remain	 unchanged	 over	 the	 two	meetings.	 Olive	
says	she	would	like	the	lawyer	to	report	that	she	wants	less	time	at	her	father’s	house	
and	doesn’t	want	to	share	her	room	with	people	she	doesn’t	know.	Olive	would	like	a	
more	 flexible	 arrangement.	Her	preference	 is	 to	 be	 left	 to	 contact	 her	 father	 if	 she	






with	 his	 stepsiblings	 and	 wondered	 if	 it	 would	 be	 possible	 to	 have	 times	 with	 his	
father	when	 the	 stepsiblings	were	 not	 present.	 In	 the	 second	meeting	 James	 has	 a	
different	 view	 and	 says	 increased	 time	 with	 his	 father	 would	 be	 “pretty	 good”.	 As	










is	because	his	mother	has	 taken	all	of	his	 father’s	money.	 In	 the	 first	meeting	Tony	
says	 life	 is	pretty	good	 for	him	right	now.	Tony	 likes	playing	 soccer	with	his	 father	
and	 James	 and	 says	 the	 three	 of	 them	 have	 a	 lot	 of	 fun	 together.	 In	 the	 second	
meeting,	 unsolicited,	 Tony	 explains	 in	 exact	 detail	what	 care	 arrangements	 should	
look	like	for	him	in	the	future.	The	expressed	preference	from	Tony	mirrors	precisely	
the	 father’s	 care	 proposal.	 As	 Tony	 has	 raised	 a	 view	 on	 the	 care	 plan	 the	 lawyer	
discusses	this	further	with	him	in	an	age	appropriate	manner.	Tony	discloses	it	was	
his	 father	who	 told	 him	what	 to	 say	and	 that	 if	 he	 spent	more	 time	at	 his	 father’s	
home	he	was	going	to	get	a	new	set	of	soccer	goals	and	a	skateboard	ramp	built	for	
him.	 Tony	 was	 very	 excited	 about	 this.	 The	 lawyer	 reiterates	 with	 Tony	 that	 his	
participation	 is	about	having	a	 say	not	getting	his	way	and	reminds	him	 there	are	
many	factors	the	adults	will	take	into	account	when	they	make	their	decision,	what	
he	wants	will	be	one	of	 those.	Tony	agrees	 the	report	should	 include	that	he	wants	
more	 time	with	 his	 father,	 and	 he	 is	 looking	 forward	 to	 the	 new	 soccer	 goals	 and	
skate	ramp	being	built.	
	








In	 relation	 to	Olive,	 it	 emphasises	 the	burden	of	 responsibility	being	carried	by	her	
and	recommendations	for	how	this	could	be	alleviated	by	the	parents.	A	proposal	is	
made	 for	 the	 adults	 to	 consider	 an	 adult	 presence	 in	 the	 home	 at	 night	when	 the	
children	 visit	 their	 father.	 It	 also	 emphasises	 Olive’s	 safety	 concerns	 surrounding	
room	sharing.	It	recommends	Olive’s	feelings	and	privacy	are	respected	with	regard	













The	 report	 includes	 information	 on	 the	 capacity	 of	 each	 child	 to	 have	 formed	 and	



















The	 outcome	 included	 additional	 contact	 of	 one	 afternoon	 per	 week	 between	 the	
father	 and	 the	 two	 youngest	 children	 to	 include	 being	 picked	 up	 from	 school	 and	
returned	 to	 the	 mother	 after	 dinner.	 	 It	 was	 agreed	 the	 two	 older	 children	 could	
attend	 the	 dinner	 portion	 of	 the	 afternoon/evening	 if	 they	 chose	 but	 it	 was	 not	
mandatory	for	them.	
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The	 father	 provided	 an	 undertaking	 not	 to	 rent	 out	Olive’s	 room	when	 she	 visited.	









The	 lawyer	 reconfirmed	 with	 the	 children	 the	 purpose	 of	 their	 participation,	 the	
outcome	and	 explained	 the	 other	 determining	 factors	 in	 the	 decision.	 This	 assisted	
the	children	in	understanding	the	reasons	for	the	decision	as	well	as	how	their	views	
were	 considered	 and	 taken	 into	 account.	 In	 this	 case	 those	 factors	 included,	 the	




the	effects	of	 the	order	explained	 to	 them.	The	 lawyer	advised	 the	children	of	 their	
right,	as	they	are	affected	by	the	order,	to	make	an	application	to	the	court	to	vary	or	
discharge	 the	 order1481	and	 their	 right	 to	 file	 an	 appeal.1482	The	 children	 are	 also	
advised	of	their	right	to	access	a	complaints	process	should	they	consider	their	rights	





John	 was	 also	 happy	 that	 he	 was	 able	 to	 influence	 the	 participation	 process	 by	
electing	 where	 his	 meeting	 with	 the	 lawyer	 was	 held.	 This	 enabled	 him	 to	 avoid	










to	 know	 she	 wasn’t	 included	 in	 the	 additional	 mid-week	 after	 school	 contact	 and	
could	 ‘opt	 in’	 if	 she	 wanted.	 In	 influencing	 the	 outcome,	 in	 this	 regard,	 Olive	
considered	her	views	had	been	heard	by	the	adults.		James	and	Tony	were	both	happy	


















been	 provided	 with	 a	 clearer	 understanding	 of	 what	 life	 was	 like	 for	 these	
particular	children	living	between	these	two	homes.	The	children’s	needs,	not	the	
adults	 competing	 care	 plans,	would	 have	 been	 the	 focus	 of	 the	 proceedings	 and	
most	 importantly	 the	 focus	 of	 the	 children’s	 participation.	 For	 the	 children,	 they	
would	have	been	provided	with	a	genuine	opportunity	to	participate,	their	needs	
were	 more	 likely	 to	 be	 identified	 and	 met,	 their	 wellbeing	 improved,	 and	 their	
participation	experience	would	have	been	meaningful.	
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11. Chapter Summary 
This	chapter	has	examined	the	process	of	participation.	It	has	identified	the	three	
broad	 categories	 of	 participation	 -	 consultation,	 collaboration	 and	 child	 led	 -	
developed	 by	 Lansdown	 as	 a	 means	 to	 assist	 in	 the	 interpretation	 of	 children’s	
participation.	 As	 shown,	 all	 these	 categories	 of	 participation	 are	 applicable	 in	




The	 chapter	 has	 explored	 the	 existing	 models	 and	 ideas	 of	 child	 participation	
developed	 by	 Hart,	 Treseder,	 Shier	 and	 Lundy,	 including	 their	 origins	 and	






participation	 in	 private	 law	 disputes	 have	 been	 identified.	 These	 seven	
components	 -	 purpose,	 options,	 preparation,	 hearing,	 assessment	 of	 capacity,	
feedback	 and	 complaints	 -	 when	 extant	 in	 a	 model	 of	 child	 participation,	 will	
enable	 Article	 12	 to	 be	 successfully	 implemented	 through	 the	 provision	 of	 an	
environment	 that	 supports	 and	 encourages	 children’s	 views	 to	 be	 formed	 and	
shared.	It	will	also	ensure	those	views	are	given	due	weight	in	accordance	with	the	
age	and	capacity	of	the	child,	feedback	is	given	to	the	child	on	the	weight	attributed	
to	 their	 views,	 the	 outcome	 and	 how	 their	 views	 were	 considered.	 Further,	









Model	 when	 combined	 form	 a	 new	 Child	 Participation	 Model	 for	 application	 in	
private	law	disputes.	It	highlights	the	interconnectedness	between	the	theoretical	
underpinnings	 of	 children’s	 participation	 and	 identifies	 the	 seven	 essential	
components	 required	 in	 all	 child	 participation	 models	 and	 how	 to	 ensure	
children’s	participation	 is	effective,	meaningful,	provides	 information	 that	can	be	
relied	upon	by	decision-makers	 and	 compliance	with	Article	 12	of	 the	UNCRC	 is	





The	 next	 chapter	 concludes	 with	 a	 discussion	 of	 my	 research	 findings	 in	 the	
context	of	the	New	Zealand	family	justice	system,	current	research	and	theoretical	





Chapter Nine  
Discussion, Recommendations and Conclusion 
	
1. Introduction 
The	 focus	 of	 this	 thesis	 is	 children’s	 participation	 in	 private	 law	 disputes	 in	 the	
context	of	 the	New	Zealand	family	 justice	system.	 It	has	examined	what	 is	meant	
by	 participation	 and	 the	 reality	 of	 how	 and	 why	 children	 should	 participate	 in	
post-separation	private	 law	proceedings	 regarding	 their	 future	 care	 and	 contact.		
Article	12	of	the	UNCRC	is	the	cornerstone	of	children’s	participation	rights,	yet	the	
manner	 in	 which	 it	 has	 been	 interpreted,	 promoted,	 and	 implemented	 has	
decontextualized	 its	principles	and	 inadvertently	reinforced	many	of	 the	barriers	
to	 children’s	 participation	 rights	 being	 realised.	 Article	 12	 does	 provide	 a	 clear	
legal	mandate	 for	 every	 child,	 no	matter	 their	 age,	 to	 participate	 in	 proceedings	
that	affect	them.	It	 is	an	inherent	right;	not	a	right	to	be	gifted	by	adults.	The	UN	
Committee	has	provided	significant	guidance	to	States	Parties	in	the	development	
of	participation	processes.1483	Yet,	 internationally	 there	 is	no	consensus	on	when	
and	 how	 children	 should	 participate	 and	 wide	 diversity	 in	 the	 legislative	




via	 a	 representative	 both	 in-court	 and	 out-of-court.	 Further,	 the	 in-court	 system	
provides	 a	 statutory	 requirement	 to	 ensure	 the	 child	 is	 given	 a	 reasonable	
opportunity	 to	 express	 their	 views	 and	 for	 those	 views	 to	 be	 taken	 into	
account.1484	The	mechanism	 to	 enable	 children’s	 indirect	 participation	 is	 lawyer	












Compounding	 the	 complexities	 are	 inconsistencies	 and	 lack	 of	 clarity	 in	 the	
approach	to	children’s	participation	rights	in	family	law	policy.	My	research	shows	
a	 lack	 of	 thematic	 structure	 in	 approach	 to	 both	 the	 provision	 of	 participation	
rights	in	family	law	policy	and	development	of	participation	processes.		
	
This	 chapter	 firstly	 discusses	 the	 right,	 and	 inherent	 need	 for	 children,	 to	
participate	in	private	law	disputes	and	the	balance	between	the	right	of	the	child	to	
be	 protected	 from	 harm	 and	 the	 right	 to	 participate	 provided	 by	 the	 UNCRC.	 It	
highlights	 the	 identified	 barriers	 to	 children’s	 participation	 in	 both	 policy	 and	
practice	 and	 then	 considers	how	 the	 interpretation	 and	application	of	Article	12	
has	inadvertently	reinforced	opposition	to	those	rights	and	prevented	them	from	
being	 realised.	 	 My	 new	 Thought	 Model	 illustrates	 the	 conceptual	 support	 for	
children’s	 participation	 beyond	 Rights	 Theory.	 The	 Thought	 Model	 builds	 on	




I	 also	 discuss	 my	 new	 Seven	 Essential	 Steps	 Model.	 It	 identifies	 the	 essential	
elements	 required	 to	 ensure	 Article	 12	 is	 implemented	 as	 intended	 and	 child	
participation	 is	 meaningful.	 It	 is	 informed	 by	 the	 conceptual	 underpinnings	





In	 Chapter	 eight	 the	 Thought	 Model	 and	 the	 Seven	 Essential	 Steps	 Model	 were	










participation	practices	 in	 private	 law	disputes	 in	 the	New	Zealand	 family	 justice	





The	 chapter	 concludes	 with	 practical	 and	 legal	 recommendations	 to	 aid	
consistency,	 clarity	 and	 respect	 for	 children’s	 participation	 rights	 in	 private	 law	









instrument	 to	decree	children’s	 rights.1487	This	gave	children	 the	 status	of	 ‘rights	
holders’	for	the	first	time.	However,	it	was	the	pervasive	view	of	the	child	being	in	















protection	 and	 participation.	 It	 acknowledged	 the	 right	 of	 the	 child	 to	
participate1491	whilst	recognising	the	child	as	dependent	and	vulnerable,	in	need	of	
special	entitlements	and	support	as	 their	capacity	evolves	and	they	are	prepared	




This	 research	 has	 established	 the	 right	 to	 participate	 is	 the	 right	 of	 every	 child,	




The	 right	 is	 voluntary	 in	 nature.	 Children	 must	 be	 encouraged	 and	 enabled	 to	
participate	 but	 are	 not	 required	 to	 share	 their	 views.1494	It	 is	 a	 substantive	 and	
procedural	 right,	 a	 right	 to	 actively	 be	 involved,	 and	 a	 means	 to	 influence	 the	
decision-making	process	and	outcomes.1495		
	














making	 processes	 when	 there	 is	 a	 matter	 affecting	 the	 child.	 The	 child’s	 views	
should	be	 taken	seriously,	 and	weight	given	 to	 the	views	 in	accordance	with	 the	
child’s	age	and	maturity.			
	
Participation	 should	 include	 feedback	 to	 the	 child	 of	 the	 outcome	 including	how	




Enshrined	 in	 Article	 12	 is	 a	 right	 to	 participate	 either	 directly	 or	 through	 a	
representative	and	the	UN	intends	the	child	should	elect	the	manner	in	which	they	
wish	 to	 participate,	 subject	 to	 procedural	 rules	 of	 the	 State	 Party.1496	Thus	
participation	 options	must	 be	 available	 to	 the	 child.	 It	 has	 been	 established,	 the	
right	 of	 the	 child	 to	participate,	 is	 applicable	 to	private	 law	disputes	both	 in	 the	
out-of-court	and	in-court	systems	in	the	New	Zealand	family	justice	system.1497		
	
3. The Policy Approach to Children’s Participation in the New Zealand Family 
Justice System 
The	 approach	 to	 children’s	 participation	 in	 the	 family	 justice	 system	 has	 been	
inconsistent.	 Support	 for	 children’s	 participation	has	 been	 shown	 as	waxing	 and	
waning	since	the	start	of	 the	20th	century	to	today.1498	At	times	significant	 in	 fact	
world	 leading	 policy	 and	 practice	 initiatives	 promoting	 children’s	 participation	







1499	See	chapter	 two	generally;	and	practice	of	 the	 judicial	 interview	survived	 the	 introduction	of	
child	custody	 laws	 in	New	Zealand	 in	1926;	and	chapter	 four	of	 this	 thesis	at	pages	101-102	 the	
Adoption	Act	1895	introduced	child	consent	requirement	for	children	over	the	age	of	12	years;	see	










Regardless	 of	 the	 reason,	 the	 result	 is	 significant	 fragmentation	 in	 the	 policy	
approach	 to	 children’s	 participation,	 across	 the	 New	 Zealand	 family	 justice	
system.1502		
	
In	 relation	 to	 private	 law	 disputes	 there	 has	 been	 significant	 advancement	 then	
apparent	 retreat	 in	 the	 approach	 to	 recognising	 and	 upholding	 children’s	
participation	 rights.	 Barriers	 to	 participation	 are	 apparent	 in	 both	 policy	 and	
practice.		
A. Embedding UNCRC in Policy 
One	proposal	 that	 emerged	 from	 the	 research,	 as	 a	means	 to	 advance	 children’s	
participation	rights,	was	the	embedding	of	the	UNCRC	into	legislation.1503	
	















from	participation,	within	 the	same	 legislation,	 fails	 to	acknowledge	 the	 inherent	
right	of	the	child	to	participate.1505		
	
Incorporation	 of	 the	 UNCRC	 into	 family	 law	 policy	 can	 advance	 children’s	
participation	 if	 policy	 goes	 further	 than	 simply	 aligning	 with	 the	 international	
framework	of	the	UNCRC.	It	must	include	active	language	requiring	the	principles	
of	 the	Convention	to	be	respected	and	upheld.	This	assures	children	of	redress	 if	
their	 rights	 have	 been	 violated.	 Failure	 to	 have	 regard	 to	 the	 principles	 of	 the	
UNCRC	would	render	a	decision	vulnerable	to	appeal.	However,	this	must	be	done	
in	conjunction	with	withdrawing	constraints	to	Article	12	in	same.	
B. Embedding the Right to Participate  
The	 research	 has	 highlighted	 the	 critical	 importance	 of	 embedding	 the	 right	 to	
participate	 in	 legislation	 in	conjunction	with	access	 to	participation	mechanisms,	
to	ensure	the	effective	realisation	of	children’s	participation	rights.		
	
The	 FDR	 Act	 in	 failing	 to	 provide	 for	 children’s	 participation	 resulted	 firstly	 in	
widely	 accepted	 exclusion	 of	 children	 from	 participation	 and	 then	 in	 the	






















C. Mandatory Provision of Mechanisms to Enable Participation 
This	 thesis	has	established	 the	 intention	behind	 the	UNCRC,	and	Article	12	 is	 for	
States	Parties	to	ensure	mechanisms	are	provided	to	support	and	enable	children’s	
participation	 in	 decision	 making	 processes.1508	Presently	 in	 the	 New	 Zealand	





the	means	 to	 enable	 participation,	 demonstrates	 a	 lack	 of	 respect	 for	 children’s	






D. A Child Centred Approach to Section 7 of COCA 
If	 a	 child	 centred	 and	 rights	 lens	 was	 applied	 to	 the	 interpretation	 of	 the	
appointment	provision	of	lawyer	for	the	child,1510	a	valid	argument	could	be	made	
for	 appointment	 in	 every	 case	 before	 the	 court	 for	 every	 child.	 Appointment	













Therefore,	 if	 lawyer	 for	 the	 child	 is	 not	 appointed	 the	 child’s	 wellbeing	may	 be	
detrimentally	 affected.	 Appointment	 must	 be	 considered	 a	 necessity	 to	 both	









E. Constraint on Child Participation on the Grounds of ‘Best Interests of the Child’ 
In	 COCA	 proceedings,	 when	 lawyer	 for	 the	 child	 is	 appointed,	 the	 child’s	
participation	remains	subject	 to	 further	adult	gatekeeping.	1515		The	best	practice	
guidelines	 for	 lawyer	 for	 the	 child,	 provides	 a	 discretion	 to	 not	 elicit	 the	 child’s	
views	if	the	lawyer	considers	participation	is	not	appropriate.1516	The	brief	for	the	








1514	See	 the	 Care	 of	 Children	 Act	 2004,	 s	 7	 which	 provides	 the	 court	may	appoint	 a	 lawyer	 to	
represent	a	child	in	proceedings,	emphasis	is	my	own.	
1515	Family	Courts	Act	1980,	s	9B(2);	and	see	chapter	three	of	this	thesis,	pages	83-84.		








and	 the	 Care	 of	 Children	 Act	 2004,	 s	 7,	 	 have	 been	 included	 in	 policy.	 One	
suggestion	from	my	colleagues	is	concern	for	risk	of	harm	to	the	child	from	their	
participation	 but	 this	 cannot	 be	 confirmed	 from	 the	 research	 and	 can	 only	 be	 a	
matter	of	conjecture	at	this	time.	What	is	known,	is	that	providing	such	constraints	
allows	for	adult	judgment	of	what	is	in	a	child’s	best	interests	and	demonstrates	a	
breach	 of	 obligation	 to	 respect	 and	 uphold	 all	 children’s	 rights	 under	 the	
Convention.		
	
It	 further	 highlights	 the	 need	 for	 greater	 understanding	 of	 the	 Convention	 by	




F. Inability to Realise the Right to Participate 
The	 result	 of	 the	 current	 policy	 approach	 is	many	 children	 are	 unable	 to	 realise	
their	participation	rights	in	private	law	disputes.1521	The	exact	number	of	children	
excluded	 from	 participation	 in	 private	 law	 disputes	 in	 New	 Zealand,	 is	
undocumented	and	as	a	result	unknown.	No	statistics	are	held	by	the	Ministry	of	
Justice	 regarding	 the	 number	 of	 children	 who	 are	 appointed	 separate	 legal	
representation	or	on	the	number	of	children	involved	in	FDR.	The	MOJ	does	record	
the	 total	 number	 of	 lawyer	 for	 the	 child	 appointments	 per	 year	 but	 the	 only	
corresponding	 information	 reports	 on	 the	 total	 COCA	 applications	 filed	 in	 the	
Family	 Court,	 given	 one	 family	 dispute	 may	 involve	 multiple	 applications	 it	 is	












children’s	 participation,	 purpose,	 as	 prescribed	 by	my	 child	 development	model	
introduced	in	Chapter	six	of	this	thesis.1523	The	child’s	rights	are	not	realised	when	
excluded	 from	 expressing	 their	 views	 in	 private	 law	 disputes.	 There	 is	 also	 no	
opportunity	to	improve	the	child’s	wellbeing	or	support	the	child.	
G. Further Policy and Systemic Barriers to Children’s Participation 
The	 family	 justice	 system	 is	 a	 legal	 system	 with	 complex	 procedures	 and	
processes.	For	example,	 the	child’s	 right	 to	appeal	 is	only	possible	 if	 leave	of	 the	
High	 Court	 is	 sought.1524	Preparing	 and	 filing	 an	 application	 for	 leave	 and/or	
appeal	 requires	 considerable	 legal	 knowledge	 and	 skill.	 The	 issue	 of	 access	 to	




want	 to	 become,	 party	 to	 proceedings	 under	 the	 COCA.	 Presently,	 there	 is	

















In	 the	FDR	process,	 if	 consent	 is	provided	 for	 the	 child	 to	participate,	 one	 factor	
impacting	the	effectiveness	of	the	participation	itself	is	restrictions	on	time	due	to	
the	 funding	 model.1528	Providing	 for	 the	 participation	 process	 to	 be	 completed	






Puao-te-Ata-Tu	which	 called	 for	direct	Māori	 involvement	 in	 the	development	of	
policy,	 planning	and	 service	delivery	and	 implementation	of	Māori	practices	 and	
values.1531	Yet,	 the	 New	 Zealand	 family	 justice	 system	 has	 been	 identified	 as	
monocultural	 and	 many	 services	 operating	 within	 the	 system,	 including	 child	
participation	 processes,	 fail	 to	 align	 with	 tikanga	 Māori	 or	 Māori	 views	 of	
whānau. 1532 This	 highlights	 significant	 systemic	 barriers	 to	 realisation	 of		
participation	rights	for	Māori	tamariki	within	the	family	justice	system.		
	
The	 Independent	 Panel	 Report	 recommended	 amendment	 to	 the	 COCA	 2004	 to	
include	 a	 commitment	 to	 te	 Tiriti	 o	Waitangi,	 cultural	 training	 for	 the	 judiciary,		
and	 development,	 resourcing	 and	 implementation	 of	 a	 strategic	 framework	 to	
improve	 family	 justice	 services	 for	Māori.1533		 It	was	 	 further	 recommended	 that	
there	be	a		presumption	of	appointment	of	a	Māori	lawyer	for	the	child	for	tamariki	




1529	The	 FDR	 Supplier	 models	 all	 do	 vary	 in	 the	 amount	 of	 time	 allocated	 to	 VOC	 however,	
Presbyterian	Support	allocates	no	more	than	2	hours	and	with	some	other	suppliers	if	PFM	is	used	
by	both	parties	 (2	hours)and	 standard mediation takes 2	hours	 in	pre	mediation	meetings	 and	5	
hours	 for	 a	mediation	 that	 leaves	 3	 hours	 for	 VOC.	 The	mediator	 therefore	 has	 to	 be	willing	 to	
forego	their	mediation	hours	for	VOC	role	to	be	effectively	completed.	
1530	Joanne	Baxter	“	Māori	Perspectives”	 in	Alison	Douglass,	Greg	Young	and	John	McMillan	 	(eds)	







which	 the	 individual	 child	 is	 found	 to	 be	 taken	 into	 consideration	 when	





for	 use	 in	 private	 law	 disputes	 and	 in	 FGCs.	 Practitioners	 need	 to	 develop	 and	
strengthen	 their	 relevant	 knowledge,	 skills	 and	 competencies	 in	 understanding	
Māori	tikanga,	values	and	beliefs	in	order	to	help	achieve	best	outcomes	for	Māori	
tamariki		seeking	to	realise	their	participation	rights.	
4. Benefits of Children’s Participation  
The	 research	 has	 established	 the	 majority	 of	 children	 want	 to	 participate	 and	
























5. Attitudes Towards Children and the Interpretation of Children’s Participation 
In	 addition	 to	 the	 identified	 policy	 barriers,	 this	 thesis	 identified	 two	 further	
themes	 that	 influence	participation	processes	 and	 can	 result	 in	participation	not	
being	effective	or	children’s	participation	rights	not	being	realised.1541		
	
Firstly,	 the	 entrenched	 attitudes	 towards	 children	 held	 by	 parents	 and	
professionals,	 including	 the	 belief	 children	 lack	 capacity	 to	 participate	
meaningfully	and	concern	participation	will	cause	harm	to	the	child.1542	Secondly,	
the	misinterpretation	of	Article	12,	 its	 strict	 literal	 and	 legalistic	 application	 and	
promotion	 without	 context	 of	 the	 surrounding	 articles.	 Woven	 into	 this	 is	 the	
inherent	use	of	rights	language	in	the	promotion	of	Article	12.	
	
Children’s	 participation	 in	 private	 law	 disputes	 is	 a	 deeply	 entrenched	 practice,	
evident	 in	 case	 law,	 dating	 back	 to	 the	 17th	 century.1543	Yet	 for	 as	 long	 as	 it	 has	
been	 recorded	 as	 a	 custom,	 so	 too	 has	 there	 been	 a	 concern	 expressed	 for	 the	
practice.	 In	 1857	 the	 case	 law	 notes	 concerns	were	 raised	 over	 the	 principle	 of	
listening	 to	 children.1544	It	 was	 considered	 inconsistent	 with	 parental	 authority,	
which	was	viewed	as	essential	for	the	survival	of	mankind.1545	
	
The	 early	 20th	 century	 witnessed	 a	 shift	 away	 from	 the	 traditional	 views	 of	
parental	rights	to	custody	of	the	child	and	towards	a	legal	emphasis	on	the	child’s	


















agents	 who	 could	 effect	 change,	 together	 with	 recognition	 of	 children	 as	 rights	






are;	 deeply	 entrenched,1552	evident	 amongst	 those	 who	 influence	 policy	 and	 in	

























Despite	 concerns	 child	 participation	 is	 a	 threat	 to	 parental	 authority,	 this	 thesis	









One	 suggestion	 arising	 from	 the	 research	 is	 the	 proposed	 embedding	 of	 a	 legal	
provision	 requiring	 parents	 to	 consult	 with	 their	 children	 when	 fulfilling	 their	
parental	 responsibility	 under	 the	 COCA	 or	 FDR	 Act.1560	This	 would	 arguably	
reinforce	 the	 principles	 of	 the	 UNCRC	 and	 the	 parental	 responsibility	 to	 uphold	
children’s	rights.		
	
This	 is	 an	 intriguing	 suggestion,	 as	 enforceability	 of	 such	 a	 provision	 is	 highly	
questionable.	 It	 may	 expose	 children	 to	 risk	 of	 harm	 from	 parents	 who	 may	
selectively	 ignore,	 manipulate,	 coach	 or	 intimidate	 a	 child	 in	 an	 attempt	 to	





of	 the	 Convention.1561	However,	 it	 is	 the	 manner	 in	 which	 Article	 12	 has	 been	





















rights,	 an	 approach	 that	 encourages	 a	 new	 way	 of	 thinking	 about	 child	
participation	 and	 a	 new	 course	 of	 action	 in	 the	 implementation	 of	 Article	 12	 is	
clearly	required.	
6. The Re-conceptualising of Article 12 
Since	ratification	of	the	UNCRC,	Rights	Theory	has	provided	the	foundational	core	
for	 children’s	 participation. 1564 	Rights	 Theory	 is	 underpinned	 by	 the	



















relate	 to	 the	 private	 law	 dispute	 affecting	 them.	 This	 in	 turn	 highlights	 the	
subsequent	needs	of	the	child	as	they	navigate	inter-parental	conflict.	
	








enable	professionals	 to	 highlight	 the	needs	 of	 and	provide	 support	 for	 the	 child,	
helping	 improve	 the	 child’s	 outcomes	 and	 well-being	 as	 they	 experience	 inter-













B. An Expanded Purpose for Child Participation 
Shifting	 away	 from	 a	 purely	 rights	 focused	 approach	 to	 a	 wider	 communicated	





private	 law	disputes	 can	 be	 defined	 as	 follows:	 to	 improve	 outcomes	 and	 better	
support	children	experiencing	inter-parental	conflict	in	private	law	disputes,	while	
ensuring	the	child’s	views	are	conveyed	in	a	manner	that	has	the	confidence	of	all	
participants	 so	 they	 can	 be	 relied	 upon	 to	 assist	 	 in	 determining	what	 is	 in	 the	
child’s	welfare	and	best	interests	whilst	realising	the	rights	of	the	child.	
7. Identifying the Essential Steps for Child Participation Processes 
The	 UN	 Committee	 has	 provided	 States	 Parties	with	 significant	 guidance	 on	 the	
interpretation	 of	 Article	 12.	 What	 it	 has	 not	 provided	 is	 a	 model	 of	 child	
participation	 that	 can	 be	 universally	 applied	 to	 ensure	 UNCRC	 compliance	 and	
participation	 that	 gives	 effect	 to	 Article	 12.	 Many	 models	 of	 child	 participation	




for	 child	 participation	 to	 be	 effective,	 meaningful	 and	 UNCRC	 compliant.	 These	
steps	are	purpose,	options,	preparation,	hearing	the	child,	capacity,	 feedback	and	




new	 model	 of	 child	 participation	 emerges	 that	 illustrates:	 a	 greater	
interconnectedness	between	 the	 theoretical	underpinnings	of	 child	participation,	
how	the	theoretical	 framework	can	better	support	children’s	participation	rights,	
the	 seven	 essential	 steps	 required	 for	 children’s	 participation	 to	 be	 genuine,	
effective	 and	 meaningful	 and	 the	 re-conceptualisation	 	 of	 the	 paradigm	 around	
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It	 is	 equally	 applicable	 to	 all	 children,	 regardless	 of	 their	 age,	 in	 all	 areas	 of	




context	 of	 the	New	Zealand	 family	 justice	 system,	beyond	 the	COCA.	 	The	model	
can	 be	 used	 to	 evaluate	 participation	 processes	 developed	 under	 the	 Oranga	
Tamarki	 Act,	 in	 particular	 in	 the	 context	 of	 the	 FGC,	 and	 inform	 professionals	
supporting	children’s	participation	of	best	practice.	
	
This	 thesis	 has	 defined	 a	 new	 and	 expanded	 purpose	 for	 child	 participation	 in	
private	law	disputes.	This	defines	step	one,	of	the	seven	essential	steps,	of	the	new	
Child	Participation	Model.	Evaluating	the	existing	child	participation	processes	 in	
the	New	 Zealand	 family	 justice	 system,	 available	 in	 FDR	 and	 COCA	 proceedings,	
against	 the	 model	 has	 highlighted	 significant	 gaps	 between	 Article	 12,	 as	 it	 is	
intended	to	be	interpreted	and	applied,	in	policy	and	practice.	
8. The Process Approach to Children’s Participation in FDR 
There	 are	 established	 processes	 of	 child	 inclusive	 participation	 in	 operation	
internationally	 that	 demonstrate	 both	 positive	 benefits	 for	 children	 and	
parents.1567	Notably,	 two	 of	 the	 processes	 of	 child	 participation	 examined	which	








unique	 child	 inclusive	 processes. 1569 	None	 of	 the	 suppliers	 follow	 the	
internationally	demonstrated	models,	 rather	all	have	 taken	certain	elements	and	










For	 some	 suppliers,	 the	 process	 of	 child	 participation	 is	 in	 practice	 without	
documented	 guidelines.	 Assessment	 of	 compliance	 with	 the	 new	 child	
participation	 model	 cannot	 therefore	 be	 undertaken.	 The	 remaining	 FDR	 child	
inclusion	processes	fall	short	of	meeting	the	seven	essential	steps	identified	in	the	
new	 child	 participation	model.	 Further,	 elements	 in	 some	 of	 the	 processes	 have	
been	identified	as	placing	children	at	risk	of	harm.1572	
	
In	 the	out-of-court	 system	children	may	be	 involved	directly	 in	mediation	at	 the	






1572	In	 practice	 one	 supplier	 allows	 children	 to	 directly	 attend	mediation	 sessions	with	 the	 adult	
participants	 and,	 the	majority	 of	 suppliers	 treat	 child	 participation	 as	 a	 one-off	 practice	with	 as	




suppliers.1573		 This	 practice	meets	 the	Article	 12	 requirement	 for	 the	 child	 to	 be	
provided	 opportunities	 to	 participate	 directly.1574	What	 is	 unknown	 is	 how	 child	
inclusion	is	being	implemented	and	how	widespread	the	practice	is.	
	
What	 is	known	 is	 the	process,	 in	order	 to	be	 safe	 for	 the	child,	 requires	ongoing	





children	 directly	 in	 mediation	 should	 cease	 as	 the	 critical	 elements	 required	 to	
ensure	this	process	is	safe	for	children	are	not	assured.	
9. The Process Approach to Children’s Indirect Participation in Court 
Across	 jurisdictions,	 there	 is	no	 consensus	on	 children’s	 indirect	participation	 in	
private	law	disputes.1576	The	two	most	common	mechanisms	used	are	a	report	on	





policy	 amendments	 resulting	 in	 this	 resource	 being	 available	 only	 to	 those	
identified	by	the	court	as	most	in	need.1577	
	












However,	 a	 dual	 role	 is	 contrary	 to	 key	 recommendations	 on	how	 to	 implement	
Article	 12,1580		 which	 advocates	 two	 representatives,	 one	 for	 views	 and	 one	 for	
best	 interests.1581	Whilst	 this	approach	ensures	 the	child’s	views	are	not	 lost	 in	a	
best	 interest	 argument,	 this	 is	 fiscally	 unattractive	 and	 potentially	 exposes	 the	
child	to	some	of	the	identified	risks	of	harm	for	children	in	legal	proceedings.1582		
	







lawyer	 for	 the	 child	 breaching	 their	 statutory	 duty	 to	 meet	 the	 child.1586	This	
incurs	no	penalty	or	even	reprimand	in	practice.	Ending	the	appointment	in	such	
instances	and	appointing	a	new	 lawyer	 for	 the	child	would	send	a	clear	message	
acknowledging	the	importance	of	upholding	the	child’s	right	to	participate.	
	












1586	Family	 Courts	 Act	 1980,	 s9B(2).	 In	 practice	 I	 have	 been	 involved	 in	 two	 files	 in	 the	 past	 12	
months	where	lawyer	for	the	child	failed	to	meet	with	the	child	they	were	appointed	to	represent,	
on	one	occasion	the	explanation	was	the	child,	aged		four		years,	was	too	young	and	in	the	other	the	














The	 Views	 of	 the	 Child	 Report	 developed	 in	 Canada,	 despite	 their	 identified	
weaknesses,1587		 signify	 the	most	 UNCRC	 compliant	 of	 all	 reports	 internationally	
and	are	consistent	with	the	seven	steps	of	my	child	participation	model.	For	many	




child	 development	 and	 interviewing	 children.	 It	 could	 be	 undertaken	 by	 either	
social	workers,	psychologists	or	lawyer	for	the	child,	with	specialized	training.	
	
In	more	 standard	 cases	 a	 views	 of	 the	 child	 report	would	meet	many	 children’s	
participation	 desires	 and	 uphold	 their	 Article	 12	 rights.	 They	 would	 provide	 a	
participation	option	that	was	effective,	fiscally	attractive	and	timely.		They	can	also	
provide	 a	 triage	 type	 service	 to	 identify	 the	 need	 for	 specialist	 reports	 and/or	
















education	 in	 child	 development,	 a	 requirement	 that	 is	 currently	 lacking	 in	 the	
training	requirements	of	lawyer	for	the	child.1588	The	result,	the	current	ability	to	
prepare	the	child,	hear	the	child,	assess	their	capacity	to	form	and	express	a	view	
and	provide	 feedback	 in	a	developmentally	appropriate	manner	 is	compromised.	
This	 directly	 affects	 the	 quality	 of	 the	 information	 that	 is	 elicited	 and	 thus	 its	
reliability	for	the	decision-maker.	
	
10. The Process Approach to Children’s Direct Participation in Court 
	In	 the	 in-court-system,	 direct	 participation	 is	 provided	 through	 the	 judicial	






conversation	 advising	 the	 child	 of	 procedural	matters,	making	 the	 child	 feel	 like	
they	 are	 part	 of	 the	 decision-making	 process	 and/or	 assuring	 the	 child	 they	 are	

























needs	 to	 be	 a	 balance	 struck	 between	 protection	 of	 the	 child	 and	 participation	
rights	being	fully	realised.	
	
By	 keeping	 a	 sealed	 record	 of	 the	 meeting,	 in	 case	 of	 an	 appeal,	 and	 providing	
parents	 with	 a	 summary	 only,	 the	 concerns	 about	 balancing	 due	 process	 for	











The	 UN	 Committee	 discourages	 introduction	 of	 age	 limits	 in	 either	 policy	 or	
practice	 acknowledging	 the	 right	 to	 express	 views	 as	 a	 child’s	 competence	 and	
maturity	 does	 not	 necessarily	 correlate	with	 their	 age.1593	New	 Zealand,	 in	 turn,	
has	not	introduced	age	limits	in	either	area.	
	
In	 contrast,	 the	 research	 uncovered	 inconsistencies	 in	 guidance	 given	 to	 States	
Parties	 on	 the	 introduction	 of	 age	 restrictions	 with	 more	 recent	 advice	 on	 the	
implementation	 of	 Article	 12,	 noting	 some	 age	 limits	 as	 a	 necessity.1594	In	




However,	 common	 sense	must	 prevail,	 taking	 a	 one-year-old	 child	 for	 a	 judicial	
meeting	seems	nonsensical	and	would	take	up	significant	judicial	resources.	In	this	
scenario	 the	discretion	of	 the	 lawyer	 for	 the	 child	 provided	by	 the	Best	 Practice	
Guideline	makes	sense.	However,	in	practice	the	subjectivity	of	the	lawyer	for	the	
child	results	in	a	risk	that	a	judicial	meeting	for	a	mature	child	with	high	capacity	




importance	of	 the	role	of	adults	 in	supporting	children	 in	 their	participation	and	
tailoring	the	process	in	accordance	with	the	needs	of	the	individual	child.	The	child	
must	 be	 well	 prepared	 prior	 to	 the	 judicial	 meeting.	 This	 preparation	 should	
include	 provision	 of	 information	 on	 the	 meetings	 purpose,	 process,	 and	 the	
participants,	 the	 ambit	 of	 confidentiality	 and	 the	 audience,	 who	 will	 hear	 the	
child’s	 views	 after	 the	 meeting.	 It	 may	 involve	 a	 familiarisation	 visit	 to	 the	








Judicial	 meetings	 will	 not	 harm	 the	 child	 providing	 they	 are	 conducted	 in	 an	
appropriate	manner	and	the	use	of	any	expressed	views	clearly	explained	to	both	





The	 timing	 of	 the	 judicial	 meeting	 should	 also	 be	 considered.	 By	 providing	 an	
opportunity	to	directly	participate	immediately	prior	to	a	settlement	conference	or	





The	 practice	 of	 conducting	 the	 meeting	 immediately	 before	 a	 substantive	









the	 child’s	 views	were	 but	 one	 of	 the	 factors	 taken	 into	 account	 in	 determining	
their	welfare	and	best	interests.1600	The	decision	must	clearly	enounce	this	as	well	



















1. Requisite Skills and Training for Professionals  
Before	a	child	can	make	a	decision	to	exercise	their	right	to	participate,	they	must	




This	 thesis	 has	 highlighted	 that	 if	 a	 meeting	 with	 a	 child	 is	 to	 result	 in	 quality	




professional	 must	 also	 understand	 procedural	 issues	 of	 the	 system	 they	 are	




The	 research	 shows	 there	 is	 no	 requirement	 for	 professionals	 working	 with	
children	 in	 the	 family	 justice	 system	 to	 have	 any	 formal	 training	 in	 child	
development,	 understanding	 family	 dynamics	 or	 interviewing	 children.1603	The	
Family	Law	Section	guidelines	for	interview	panels	for	lawyer	for	child	states	that	
candidates	should	meet	the	criteria	set	out	 in	paragraph	9.9	of	the	2015	Practice	
Note	 “Lawyer	 for	 the	 child:	 Selection	 Appointment	 and	 Other	 Matters”.	 Beyond	










Despite	 this,	 the	 statutory	 requirement	exists	 for	 lawyer	 for	 the	 child	 to	provide	
advice	 to	 the	 child	 at	 a	 level	 appropriate	 with	 that	 child’s	 level	 of	
understanding.1604	Child	 consultants	 in	 FDR	 come	 from	 a	 variety	 of	 professional	
backgrounds.	1605	They	 can	 be	 lawyer	 for	 the	 child,	 psychologists,	 therapists	 or	
counsellors.Their	 appointment	 is	 approved	 without	 interview	 or	 undergoing	
additional	 training	 in	 child	 development	 and/or	 interviewing	 techniques.	 I	 am	 a	
voice	of	child	consultant	for	all	three	FDR	Suppliers.	On	appointment,	one	supplier	
provided	 no	 child	 inclusion	 policy	 or	 training.	 The	 second	 supplier	 had	 a	
representative	 call	me	 and	 explain	 how	 the	 process	may	 operate.	 The	 third	 has	
provided	no	 training	but	 does	have	 a	 child	 inclusion	policy	 and	held	 a	 one-hour	
training	session	in	mid-November	2019,	the	first	such	session	offered.	In	practice	I	
have	spoken	to	three	voice	of	child	consultants,	assigned	to	cases	I	was	mediating,	






expressed	 in	 the	 recent	 Independent	 Panel	 Report	 which	 states	 lawyer	 for	 the	
child	 lack	 the	 knowledge	 and	 skill	 to	 advocate	 for	 children.	1606	In	 order	 for	
essential	 step	 4	 of	 the	 new	 Child	 Participation	 Model,	 hearing	 the	 child,	 to	 be	
properly	implemented	the	professionals	working	with	children	need	to	be	suitably	
qualified	 to	do	so.	They	must	also	believe	 in	children’s	competence	 to	contribute	
meaningfully	and	be	prepared	to	listen	to	the	child.	
	
A	strong	 theme	 to	emerge	 from	this	 thesis	 is	 the	need	 to	address,	as	a	matter	of	







2. Assessment of Capacity and Weight Attributed to Views of the Child 
The	 capacity	 of	 the	 child	 is	 not	 something	 the	 child	 has	 to	 prove,	 rather	 it	 is	
something	the	professional	has	to	know	how	to	assess.		
	
It	 has	 been	 established	 that	 a	 child’s	 capacity	 is	 to	 be	 assessed	 at	 two	 differing	
stages	of	 their	participation.1607	This	process	 is	represented	 in	step	five,	capacity,	
of	the	Child	Participation	Model,	Figure	9.		Firstly,	the	child’s	capacity	to	form	and	
express	 their	 views,	 when	 verbally	 expressed,	 must	 be	 assessed	 by	 the	 person	




Again,	 this	 requires	 specialised	 training	 in	 and	 understanding	 of	 children’s	
capacity	 for	 all	 professionals	working	with	 children	 in	 the	 family	 justice	 system.	
Without	 this	 knowledge	 a	 correct	 determination	 of	 the	 child’s	 ability	 to	 have	
formed	the	views	expressed	and	the	due	weight	to	be	applied	to	the	views	cannot	




attributed	 to	 the	 child’s	 views	 by	 the	 judiciary.1610	What	 little	 research	 exists	






















participation	 processes	 must	 also	 ensure	 the	 child	 is	 provided	 feedback	 once	 a	








child	 who	 is	 a	 subject	 of	 proceedings,	 they	 are	 required	 to	 take	 all	 ‘reasonable	
steps’	 to	 explain	 the	 effect	 of	 the	 order1617	not	 the	 reason	 for	 the	 decision	 being	
made.	 In	 yet	 another	 example	 of	 the	 inconsistency	 in	 approach	 in	 policy	 to	
children’s	participation	rights,	 this	differs	when	lawyer	 for	the	child	 is	appointed	
to	represent	a	child	who	 is	a	party	 to	proceedings.	 	Then	 they	 ‘must’	explain	 the	
effects	 of	 the	 order	 to	 the	 child	 but	 there	 is	 no	 legislative	 duty	 to	 explain	 the	
outcome.1618	Again,	the	individualised	nature	of	the	practice	of	lawyer	for	the	child	
means	 no	 consistency	 in	 approach	 to	 essential	 step	 six,	 feedback,	 of	 the	 Child	













and	 geographical	 barriers.	 In	 some	 regions	 of	 practice,	 it	 is	 not	 unusual	 for	 the	
children	to	be	located	up	to	two	and	a	half	hours	away	from	the	court	where	the	
matter	is	being	heard	and	children	will	often	not	be	present	on	the	day	a	decision	





3. Redress  
In	order	 for	rights	 to	have	meaning	 there	must	be	effective	remedies	 for	redress	
when	rights	have	been	disregarded	or	violated.	This	thesis	has	highlighted	a	lack	of	
information	 on	 children’s	 rights	 available	 in	 the	 family	 justice	 system	 generally	
and	specifically	with	regard	to	formal	redress.1620	This	lack	of	information	creates	
a	barrier	 to	 children	accessing	 redress	processes.	The	MOJ	website	provides	 two	
publications	for	children,	a	children’s	guide	to	separation	and	a	separate	guide	for	
teenagers.	Neither	is	easily	found,	and	this	falls	well	short	of	the	recommendations	










1620	See	 chapter	 four	pages	70-71;	 and	 see	 generally,	 the	 information	on	 the	MOJ	website,	which	
pertained	 to	 children,	 can	 be	 found	 at	 http://www.justice.govt.nz/family-justice/about-






access	 to	 independent	 complaints	 procedures.	 Accessibility	 requires	 information	
about	 the	 avenue	 for	 redress	 that	 is	 age	 appropriate	 together	with,	 legal	 advice,	
advocacy	 support	 and	 support	 for	 self-advocacy	 for	 children.	 	 Without	 this,	 the	
essential	 seventh	 step,	 redress,	 of	 the	 Child	 Participation	Model	 is	 not	 complied	
with	and	 there	 is	no	guarantee	of	accountability	when	a	 child’s	 rights	have	been	
breached.	
	
If	 we	 want	 to	 be	 recognised	 as	 taking	 children’s	 rights	 seriously	 as	 a	 Nation,	
accessibility	 to	 formal	 avenues	 of	 redress	 must	 be	 introduced	 and	 promoted	
immediately.	
4. The Forgotten Five 
Despite	 the	 available	 participatory	 mechanisms	 for	 children	 in	 private	 law	
disputes	in	both	the	out-of-court	and	in-court	systems	in	New	Zealand	my	research	
has	 identified	 five	 categories	 of	 children	 for	 whom	 participation	 is	 either	 not	 a	
reality	 or,	when	 it	 does	 occur,	 is	 unlikely	 to	 be	meaningful	 or	 effective.	 The	 five	
categories	 are:	 Indigenous	 children	 and	 those	 of	 cultural	 minority,	 those	 with	
physical	 and/or	 intellectual	 disability,	 children	 with	 alleged	 corrupted	 views,	
outliers	 in	 research	 and	 those	 excluded	 entirely.	 For	 these	 children	 the	 current	
options	for	participation	fail	to	meet	their	individual	needs.	Each	category	is	now	
discussed	in	turn.	
A. Indigenous Children and Cultural Minorities 
The	 Convention	 specifically	 references	 indigenous	 children	 in	 recognition	 of	 the	
significant	challenges	they	face	in	exercising	their	rights	and	identifies	the	need	for	
specific	 measures	 to	 be	 in	 place	 to	 avoid	 discrimination.1623		 The	 family	 justice	
	
1623	The	United	Nations	Convention	of	the	Rights	of	the	Child,	above	n	277,	arts	17,	30	and	29;	and	








and	 the	COCA	 fail	 to	 account	 for	 the	needs	of	 indigenous	 children	or	 indeed	any	
cultural	minorities.1625	In	addition	to	the	family	justice	system	being	monocultural	
in	 nature,	 there	 is	 no	 formalised	 cultural	 training	 for	 professionals	 and	 the	











those	 of	 cultural	 minorities	 have	 access	 to	 culturally	 appropriate	 participation	
processes.	 This	 requires	 consultation	 with	 indigenous	 groups	 and	 cultural	
minorities	 together	 with	 consideration	 given	 to	 the	 development	 of	 new	
participation	processes	informed	by	those	cultural	contexts.	Input	from	indigenous	
and	 minority	 children	 should	 also	 be	 sought	 when	 considering	 this.	 For	 that	
purpose,	 I	 will	 ensure	 this	 thesis	 is	 brought	 to	 the	 attention	 of	 To	 Hunga	 Rōia	
Māori	o	Aotearoa,	the	New	Zealand	Maori	Law	Society.		
B. Accommodating the Disabled Child 
The	UNCRC	recognises	children	with	disability	shall	not	be	discriminated	against	








protection,1628	together	 with	 the	 participation	 process	 itself	 can	 act	 as	 an	
additional	barrier	for	a	disabled	child’s	participation.	
	
Children’s	 disabilities	 affecting	 their	 ability	 to	 participate	 may	 come	 in	 many	
forms.	It	could	be	a	learning	difficulty,	communication	impairment	and	or	physical	
disability.	 To	 ensure	 the	 disabled	 child	 can	 participate	 effectively	 ,	 the	 process	
must	be	 adapted	 for	 that	 child.	This	will	 require	 additional	 resources	both	 fiscal	
and	 physical.	 The	 disabled	 child	 will	 need	 to	 be	 adequately	 prepared	 for	
participation,	 the	 participation	 process	 will	 need	 to	 be	 adaptive	 and	 therefore	
flexible	 and	 the	 professional	 eliciting	 the	 child’s	 views,	 skilled	 and	 trained	 in	
advocating	 for	 the	 disabled	 child,	 including	 assessment	 of	 capacity	 to	 form	 and	
express	their	views	is	required.1629	
	
Despite	 these	 needs,	 the	 same	 ‘one	 size	 fits	 all’	 participation	 processes	 are	
available	 for	all	 children.	Gaps	 in	 skills	of	 and	 training	 for	professionals	working	
with	 disabled	 children	 in	 the	 New	 Zealand	 family	 justice	 system,	 have	 been	
identified.1630			
C. Children with Corrupted Views 
When	it	is	alleged	that	a	child’s	views	are	corrupted,	if	left	unchallenged,	the		risk	is	
that	the	child’s	participation	will	 lose	 its	effectiveness.1631	One	of	the	key	goals	of	
interviewing	 a	 child	 is	 eliciting	 views	 that	 can	 be	 relied	 upon	 by	 the	 decision-
maker		to	assist	them	in	determining	the	best	interest	of	the	child.		
	









The	use	of	 specialist	 reports	 is	 the	most	 appropriate	means	available	 to	 address	
allegations	 of	 corrupted	 views.	 However,	 the	 significant	 delays	 associated	 with	
















By	 improving	 the	 quality	 of	 earlier	 reports	 on	 the	 child’s	 views,	 allegations	 of	
corruption	may	be	combatted	in	many	cases,	at	an	early	stage.	Consideration	must	
be	given	to	the	format	of	all	views	reports	to	ensure	the	views	are	conveyed	in	a	
manner	 that	has	 the	confidence	of	all	participants.	Recommendations	 for	a	more	
structured	views	report	for	use	by	the	child	consultant	and	lawyer	for	the	child	are	













specialist	 report	may	 still	 be	 required,	 and	 such	 cases	 should	 be	 identified	 as	 a	
priority	issue	in	order	for	the	welfare	and	best	interests	of	a	child	to	be	promoted.	
D. Children with Clear and Strong Preferences 
Whilst	the	research	confirms	the	majority	of	children	value	their	participation,1635	
do	 not	 want	 to	 choose	 between	 their	 parents1636	or	 be	 placed	 in	 a	 position	 of	
decision	making,1637	some	 studies	 have	 found	 contrary	 results.	 Some	 children	 in	
particular	 circumstances	want	 autonomous	 choice,1638	some	 are	 very	dissatisfied	
with	 their	 participation,1639	and	 some	 experience	 negative	 outcomes	 when	 their	
expressed	preferences	are	not	reflected	in	the	outcome.1640	
	
Situations	 where	 there	 are	 accusations	 of	 violence	 between	 parents,	 abuse	 or	
neglect	 are	 challenging	 for	 professionals.	 Research	 has	 established	 that	 in	 these	
families	 children	 actually	 want	 the	 most	 say	 in	 what	 happens	 to	 them,	 even	
autonomous	 choice.1641		These	 children	have	 less	 faith	 in	 their	parents’	 ability	 to	
place	 the	 child’s	 needs	 ahead	 of	 their	 own	 and	 are	 less	 concerned	 with	 their	
autonomous	choice	placing	them	in	a	difficult	position.1642		
	
The	 findings	 emphasise	 the	 need	 for	 professionals	 to	 be	 cognisant	 of	 recent	
research,	 trained	 in	 identifying	 and	 dealing	 with	 family	 violence	 dynamics	 and	















Some	 children	 express	 dissatisfaction	 with	 their	 participation	 when	 their	 views	
are	 not	 followed.1643	Again,	 this	 contrasts	 with	 the	 research	 findings	 that	 the	
majority	 of	 children	 do	 not	 want	 to	 be	 the	 decision-makers.1644	Conversely,		
research	 suggests	 that	 for	 some	 children	 whose	 preferences	 are	 not	 followed,	
when	 they	 have	 expressed	 strong	 preferences	 combined	 with	 strong	 parental	
attachment,	negative	outcomes	occur.1645		
	
Whilst	 it	 is	 acknowledged	 that	 these	 latter	 findings	are	 limited	 to	 two	 individual	
studies,	together	they	indicate	caution	is	warranted	when	children	are	expressing	
clear	 and	 strong	 preferences.	 Dissatisfaction	 and	 negative	 outcomes	 when	
decisions	 do	 not	 reflect	 the	 child’s	 preferences	 highlights	 the	 importance	 for	
professionals	and	decision-makers	to	clearly	enounce	the	fact	the	child’s	views	are	
one	of	the	many	factors	to	be	taken	into	consideration.	It	also	highlights	the	need	









From	 these	 results,	 further	 research	 into	 the	 long-term	 outcomes	 for	 those	
children	whose	strongly	expressed	views	are	not	followed,	is	clearly	warranted.		
E. Children Denied Access to Participation Mechanisms 
In	 FDR	mediation,	without	 parental	 consent	 children	 are	 entirely	 excluded	 from	








exclusion.	 Likewise,	 the	 number	 of	 children	 whose	 parents	 enter	 the	 in-court	
system	and	who	are	not	appointed	a	 lawyer	 for	 the	child	and/or	not	offered	 the	





outcomes	 for	 children1647	and	 for	 this	 group	 their	 human	 rights	 have	 been	
breached.1648	Exclusion	 also	 results	 in	 a	 missed	 opportunity	 to	 incorporate	 the	
child’s	perspective,	enlighten	parents,	shift	the	focus	of	the	adults	onto	the	child’s	
needs, 1649 	reduce	 the	 inter	 parental	 conflict, 1650 	improve	 parent	 child	
relationships,1651	empower	the	child	and	improve	their	wellbeing.1652	
5. Specific Policy and Practice Recommendations 
This	research	has	found	inconsistencies	in	the	approach	to	children’s	participation	
and	 fragmentation	 in	 family	 law	policy	 in	New	Zealand.	Therefore,	 the	 following	
specific	 recommendations	 are	 aimed	 at	 providing	 greater	 clarity,	 certainty,	
confidence,	and	consistency	in	child	participation	in	both	law	and	practice.		
A. Allocate Financial Resources for Children’s Participation 




the	 total	number	of	 lawyer	 for	 the	child	appointments.	This	results	 in	a	gap	 in	data	as	one	party	
may	 file	multiple	 applications	 i.e.	 they	 seek	 a	 parenting	 order	 and	 there	may	 be	 a	 guardianship	
dispute	 that	 requires	 an	 additional	 application	 to	 be	 filed,	 multiple	 applications	 may	 cover	 one	












planned	 and	 budgeted	 for	 at	 the	 earliest	 stage	 of	 the	 policy	 cycle	 by	 the	
Government.	 Showing	 a	 budgetary	 commitment	 to	 enabling	 children’s	
participation	 will	 demonstrate	 a	 leadership	 approach	 to	 upholding	 children’s	
rights	in	New	Zealand.	
B. Amendments to Policy 








Withdraw	 the	 restrictive	 declarations	 and	 constraints	 capable	 of	 preventing	
realisation	of	Article	 12	 rights	 in	 all	 family	 law	policy.	 Specifically,	 in	 relation	 to	
private	law	disputes,	amend	s	7	of	the	COCA	and	make	appointment	of	a	separate	
legal	 representative	mandatory	 for	 every	 child	when	 there	 are	 concerns	 for	 the	




aligns	 specifically	with	 the	 additional	 requirements	 detailed	 in	 s	 11(2)(aa)-(f)	 of	
the	Oranga	Tamariki	Act.	This	will	ensure	 the	outcome	and	manner	 in	which	 the	
child’s	views	were	taken	into	account	is	explained	to	the	child.	Update	the	brief	of	
lawyer	for	the	child	and	best	practice	guidelines	for	lawyer	for	the	child	to	reflect	







C. Review and Amend FDR Child Inclusion Policies and Practice  




The	 role	 of	 the	 child	 consultant	 representing	 the	 child’s	 views	 must	 be	 clearly	
defined	as	must	the	purpose	of	the	child’s	participation.		
	
All	 attempts	 should	 be	made	 to	 avoid	 use	 of	 the	 term	 ‘voice’	 in	 the	 role	 title	 in	




National	 guidelines	 for	 practice	 of	 the	 child	 consultant	 must	 be	 developed,	
informed	 by	 the	 child	 participation	model	 advanced	 in	 this	 thesis.	 It	 is	 essential	
that	these	guidelines	are	consistent	across	suppliers	and	align	with	the	law.		
	




This	 confirms	 the	 principles	 of	 welfare	 and	 best	 interest	 of	 the	 child	 as	 a	
paramount	 consideration,	 creates	 a	 statutory	 duty	 to	 provide	 the	 child	 with	 an	
opportunity	 to	express	 their	views	and	 for	any	expressed	views	 to	be	 taken	 into	













Introduce	 in	 the	 FDR	 Act	 provision	 prescribing	 the	 role	 and	 duties	 of	 the	 child	
consultant	 once	 established.	 The	 new	 Child	 Participation	 Model	 can	 inform	 the	
development	 of	 the	 role	 and	 the	 need	 for	 a	 therapeutic	 element	 in	 the	 role	
considered.	
	
Recommendations	 for	 training	 for	 the	 child	 consultant	 are	 canvassed	 in	
recommendation	D	below.	
D. Judicial Training and New Interview Guidelines  
Ensure	 judicial	 training	 covers	 assessment	 of	 capacity,	 how	 weight	 is	 to	 be	
attributed	 to	 views	 and	 accounting	 for	 the	 child’s	 views	 in	 the	 decision	 through	
precise	decision	writing.		Raise	judicial	awareness	of	the	benefits	for	children	and	
parents	 of	 children’s	 participation,	 accessibility,	 education	 on	 Te	 Ao	 Māori	 and	
Tikanga	Māori	and	UNCRC	training.	
	
It	 has	 been	 12	 years	 since	 Judge	 Boshier	 developed	 the	 ‘Guidelines	 for	 Judicial	





earliest	 possible	 stage1655	and	 some	 children’s	 desire	 to	 speak	 to	 the	 decision-
maker	 is	 stronger	 than	 others.	 The	 current	 timing	 of	 the	 judicial	 interview	may	
inadvertently	be	placing	children	at	risk	of	harm.		
	






E. Training Areas for Lawyer for the child and the FDR Child Consultant 
The	responsibility	to	listen	to	and	take	seriously	what	children	have	to	say	must	be	
understood	 by	 all	 professionals	 involved	 in	 judicial	 and	 administrative	
proceedings.	
	
Training	 should	 be	 provided	 to	 all	 professionals	 working	 with	 children	 in	 the	
family	 justice	 system	and	 should	 cover	 an	 overall	 introduction	 to	Article	 12,	 the	
rights	embodied	in	the	article,	the	surrounding	context	of	the	UNCRC	in	particular	
focussing	on	Articles	5	(evolving	capacity),	2	(The	right	to	non-discrimination),		9	
(the	 right	 to	not	be	 separated	 from	ones	parents	except	when	 in	 the	child’s	best	
interest	 and	 the	 right	 to	 participate	 in	 any	 proceedings	 where	 separation	 has	
occurred),	 13	 and	 17	 (the	 right	 to	 freedom	 of	 expression	 and	 access	 to	
information),	 23	 (the	 right	 of	 the	 disabled	 child	 to	 actively	 participate)	 and	 29	
(child’s	 education	 shall	 be	 directed	 to	 development	 of	 respect	 for	 their	 parents,	
cultural	 identity	 and	 language).	 It	 should	 also	 include	 the	 importance	 of	




The	 second	 stage	 of	 training	 should	 address	 how	 to	 interview	 and	 listen	 to	
children,	 understand	 their	 evolving	 capacities	 and	 child	 development,	 how	 to	
assess	the	child’s	capacity	to	form	and	express	their	views,	understand	the	child’s	
right	 to	 confidentiality,	 freedom	 of	 expression	 and	 access	 to	 information.	 There	
should	 also	 be	 a	 special	 focus	 on	 addressing	 how	 to	 approach	 and	 reconcile	 the	




The	 third	stage	 is	diversity	 training.	Efforts	must	be	made	 to	develop	 training	 to	








be	 given	 to	 a	 more	 standardised	 report	 template	 to	 ensure	 the	 quality	 of	
information	 conveyed	 can	 be	 relied	 upon	 and	 can	 be	 used	 to	 assist	 in	
determination	of	the	child’s	best	interests.	
	
My	Child	Participation	Model	may	be	of	use	 in	 such	 training	events	 to	both	help	
explain	 and	 summarise	 the	 many	 factors	 acting	 as	 barriers	 to	 children’s	
participation	 rights	 being	 realised.	 It	 is	 intended	 its	 use	 can	 reinforce	 for	
professionals	the	importance	of	children’s	participation	alongside	identifying	and	
explaining	 the	 essential	 elements	 required	 to	 ensure	 children’s	 participation	 is	
meaningful	 and	 views	 are	 conveyed	 in	 a	manner	 that	 has	 the	 confidence	 of	 the	
recipients.	




a. Consider	 the	 development	 and	 introduction	 of	 a	mandatory	 Views	 of	 the	
Child	 Report	 for	 in-court	 proceedings.	 This	 is	 suggested	 as	 a	 new	
participation	option	to	be	used	where	there	are	not	immediate	concerns	for	
the	 child’s	 safety	 and	wellbeing.	 This	 reporting	 process	 could	 be	 used	 in	
both	 FDR	 and	 COCA	 proceedings	 and	 consideration	 should	 be	 given	 to	












b. Focus	 on	 the	development	 and	 implementation	of	 participation	processes	
that	 meet	 the	 needs	 of	 indigenous	 children.	 This	 must	 be	 done	 in	
consultation	with	Māori	and	must	ensure	Te	Tiriti	o	Waitangi	is	honoured,	
the	 participation	 rights	 of	 tamariki	 and	 rangatahi	 Māori	 as	 indigenous	






d. In	 order	 to	 better	 accommodate	 those	 with	 physical	 and/or	 intellectual	
disabilities,	 develop	 specific	 child	 participation	 processes’	 that	 are	
accessible	for	disabled	children.	
G. Improve Awareness of the UNCRC and Access to Redress Mechanisms 
Of	 equal	 importance	 to	 training	 of	 professionals	 working	 with	 children	 in	 this	
context	is	the	need	to	raise	awareness	of	the	UNCRC	in	the	general	population.	We	
need	 to	 improve	 access	 for	 children	 to	 information	 about	 their	 rights	 but	 also	
provide	accessible	opportunities	to	seek	redress	when	children’s	rights	have	been	
disregarded	or	violated.	Provision	of	 formal	 support	 for	children	when	making	a	
complaint	should	also	be	established.	
	
Adults	 and	 children	 should	be	 taught	 about	 children’s	 rights	 and	 responsibilities	





participation.	 My	 Child	 Participation	Model	 could	 assist	 in	 development	 of	 such	




This	 education	 would	 result	 in	 a	 greater	 understanding	 of	 children’s	 evolving	
capacity,	 their	 desire	 to	 participate	 including	 the	manner	 in	which	 they	want	 to	
participate,	 the	 benefits	 of	 participation	 for	 both	 children	 and	 families	 and	 the	
important	role	adults	play	in	supporting	children	to	participate.	This	approach	will	
work	 to	 negate	 the	 fears	 that	 participation	 is	 burdensome	 and	 causes	 harm	 to	
children.	
	
In	 support,	 improved	 websites	 and	 programs	 in	 schools	 focusing	 on	 civics,	 if	
supported	by	agencies	such	as	the	Ministry	of	Education,	School	Principals/	Board	
of	Trustees	and	the	Office	of	the	Children’s	Commissioner,	should	be	introduced.	
H. Further Research  















This	 thesis	 has	 examined	 children’s	 participation	 in	 the	 context	 of	 private	 law	
disputes	 in	 the	New	Zealand	 family	 justice	 system,	what	participation	means	 for	
children	 in	 private	 law	 disputes,	 why	 it	 occurs,	 how	 it	 is	 enabled,	 whether	 the	
existing	 theoretical	 framework	 best	 supports	 it	 and	what	 the	 required	 elements	
are	 for	 children’s	 participation	 are.	 It	 has	 examined	 the	 genesis	 of	 child	





law	disputes	because	 the	 inherent	 right	 to	participate	 is	not	 supported	 in	 family	
law	policy.	When	combined	with	outdated	but	deeply	held	beliefs	about	children	
and	 concern	 for	 the	 financial	 effect	 of	 allocation	 of	 resources,	 the	 result	 is	 that	
children’s	 participation	 rights	 in	 both	 the	 in-court	 and	 out-of-court	 contexts	
struggle	to	be	realised.	
	
Yet	 the	 current	 key	 mechanisms	 enabling	 children	 to	 participate	 cannot	 be	






I	have	 therefore	made	a	number	of	 specific	policy	 recommendations	designed	 to	
bring	the	right	to	participate	to	realization	for	every	child	who	is	the	subject	of	or	
party	 to	 proceedings	 in	 either	 FDR	 or	 COCA	 matters.	 In	 doing	 so	 I	 have	 been	






The	 result,	 I	 have	 suggested	 is	 a	 new	 option	 of	 participation	 for	 children	 to	 be	
introduced	in	the	form	of	a	views	report.	When	conducted	by	professionals,	with	
specialized	 training,	 a	 views	 report	 can	 provide	 an	 opportunity	 for	 timely	 and	
effective	participation	for	children.	Further,	it	will	ensure	information	elicited	and	




participation	 rights	 being	 respected	 and	 upheld.	 This	 can	 be	 achieved	 through	
advanced	 fiscal	 budgeting	 rather	 than	 the	 continued	 approach	 of	 allocating	




have	proven	difficult	 to	overcome,	 that	have	permeated	 into	policy	development	
and	 practice,	 and	 how	 the	 participation	 processes	 themselves	 have	 been	
implemented.	 This	 combined	with	 Article	 12	 rights	 being	widely	misunderstood	











In	 presenting	 my	 child	 participation	 model	 it	 can	 be	 utilised	 in	 education	 and	
training,	 so	 we	 finally	 begin	 to	 make	 serious	 headway	 against	 the	 identified	
barriers	 preventing	 children’s	 participation	 rights	 from	 being	 realised.	 We	 are	
facing	attitudes	that	have	prevailed	for	centuries	and	30	years	after	the	right	of	the	
child	 to	 participate	 was	 introduced	 little	 shift	 in	 attitudes	 is	 evident.	 A	 new	
362 
approach	 to	 how	 we	 talk	 about	 and	 implement	 Article	 12,	 grounded	 in	 an	
integrated	conceptual	framework,	is	worthy	of	consideration.	
	
The	 findings	 of	my	 research	 and	 identification	 of	 the	 five	 categories	 of	 children	
who	are	either	excluded	or	disadvantaged	by	our	existing	participation		processes	
highlight	 the	 need	 for	 consideration	 of	 new	 options	 of	 participation	 taking	 into	
account	 the	 individual	 needs	 of	 the	 disabled	 child	 and	 cultural	 context	 of	
indigenous	children	and	children	from	cultural	minorities.		
	
In	presenting	my	model,	 judges,	 lawyers	 and	 child	 consultants	 can	 approach	 the	






judicial	 interview	 in	 the	 in-court	 system.	 Similarly,	 the	 paradigm	 shift	 towards	
child	 inclusive	 mediation	 in	 the	 out-of-court	 system	 is	 progressive.	 If	 the	
recommendations	 made	 are	 embraced,	 I	 believe	 we	 can	 advance	 children’s	
participation	 rights	 and	 guarantee	 participation	 for	 every	 child	 in	 private	 law	
disputes	 in	 the	 context	 of	 the	 New	 Zealand	 family	 justice	 system.	 This	 provides	
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